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ELENA KAGAN 

THE CHANGING F:\CES OF FIRST 

AM END ill EN T N E U T R ALIT Y: R.:\. V. v 

ST. PAUL, RUST v SULLIVAN, AND THE 

PROBLE},·\ OF CONTENT-BASED 

UN DERINCLU S ION 

Consider two cases-the most debated. as well as the most impc.r
rant, First Amendment cases decided by the Supreme Court in the 
past t\\'o Terms: R.II.I'. <, St. Paul.' in\'alidating a so-called hate 
speech ordinance, anJ Rust v SUI/;·;;an,' upholding the so-called 
abortion gag rule. On their face~ the cases have little in common; 
certainly, the Justices deciding them saw no connection. Yet just 
underneath the surface. the cases have a similar structure. implicate 
an identical question, and fall within :l single (though generally 
unrecognized) category of First Amendment cases. :\Iong with 
many other cases ru which neither has been assimilareu, R.Il. F. 
and Rust are, on this lc\'d, essenti;.llly the s;lme-except that the 
one issue of First Amendment law they posed was answered by 
the Court in two different ways. 

The equation of the C3SCS at first glance IS Jarnn.g~ because an 

l-Jena Kagan i~ Assistant Profl·~~,)r ()f Law. The University uf Chi~ago Law School. 
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Sunstcin for vcry helpful comments on earlier drafts of this arrick. The Btmard G. Sang 
Faculty Fund and the Uernard ,\ldr7.cr Fund prm'ided lin;\nciai <ls~israncc for rhis project. 

I 112 S Ct 2538 (II)?!). 

~ III SClI75'J(lWI). 

<D I?<),~ bv The L'ni\'cr~it\' of Chic:!.g,). All fights r6cn-cd. 
0-:::26-3ISi .. H -7i9 3/1 f,lQ2-(W)(!5$02.1)() .. 

29 



" "," '-. . ", '. 

-' 

30 "THE SUPREME COURT REVIEW [1992 

orthodox understanding of First Amendment law highlights only 
[he cases' dissimilarilic;. On sllch a vie-w, the Court in Rust laced 
the new-and exceedingly difficult-First Amendment problem 
of selective funding of speech by the government. J The question 
was whether the fed~ral government could fund a range of family 
planning services, but exclude from such funding abortion counsel-· 
ing, advocacy, or referral. Call this a selective subsidization ques
tion or call it an unconstitutional conditions qucstion,~ the essential 
nature of the inquiry is the same: it focuses on the government's 
lbility to influence the realm of speech by distributing its own 
(wholly optional) largesse. By contrast, according to the orthodox 
view. the Court in R.il. V. faced the classic-and largely settled
First Amendment problem of the outright prohibition of a certain 
kind of speech by the government. The question was whether a 
municipality could criminalize the lise of "fighting words" that 
provoke violence "on the basis of race, color, creed, religion, or 
gender." The foclls was on the ability of the government to ban 
speech on the oasis of co~tent through use of the government's 
coercive power. Seen in this light, Rust and R.A. V. raised different 
problems. and it is no wonder that the cases provoked divergent 
responses: a stark rejection of the First Amendment claim in Rust, 
a powerful affirmation of the First Amendment claim in R,A. V.) 

J T'l cailsuch questions "new" i;-. in;l significam sense [0 compre;-.s hist.lry. The potenlial 
for these questions to emerge has existed in great measure since Ihe rise of the regulatory 
qat.:, and the COUrl ha~ decided a number of First Amendment cas.:s involving .. elective 
suh~idiZJ.ti,m ismes during the past decade .•. See, fc.r example, Sptirrr v Randoll, 3Si US 513 
(l95R). Indeed, e\'en prior to the creation of tht: regulatory state, issues of Ihis kind could 
arise in such contexts as gm'ernment properly or employment. See. for example, .lfc:\ulijJr 
't' ,\la.',,)r !!INcw Bc4(ord, 155 :\-lass 216, 29 NE 517 (J892), That these issues arc still considered 
in any degree non=1 may have a.~ much to do with their intractability-with the continuing 
inability of courts and commentators ro re,o;ol\"c them-as with their timing. 

4 Phrased in the language of conditions, the question is whether the g0\'Crnment could 
condition it ... grant of funding on the content of the reeipicnt\ speech. 

; The nri,lOcc-and. I will soon argue. the inconsistency-in the COUrl'.~ responses to 
Rust .md R.A. I'. goes yet fUrlher than that suggested in the text. Four of Ihe five Ju~tice-" 
wbo voted to denv the First Amendment claim in Rust \'oh:d to 5ustain a broad l:ir~t 
,\menJment po~iti(;n in R.:l. l'. Those four were Chid Justice Rehnqui.~t and Justices Scalia, 
Kmnt'dy, and Souter; of the Rust majority, only Justice White rejected the broad First 
Amendment argument in R.A. V., though concurring in the resuh on narrowt'r grounds, 
Com"ersely. the t\\iO activt' Justices who wi!>hed to sustain the First Amendment claim in 
Rust (Justices Blackmun and Stevens) rejected the R.J\. V. majority'S broad First Amendment 
reasoning. though again concurring in the result. Justice O'Connor. who voted with Ihe 
concurring Ju~ticcs in R.A. V .. declined to take a position on tht' constituliunal que~tion in 
Rust. and in the interim bctw..:en the (-.\'0 ca~es Justice Thomas. who joined the R .. ·\. \'. 
maj,)rity, rcpla.:ed Justice .\larshall, who joincd the Rust dissent. 

2] 31 

But is this the onlv-is this the hest-wav to view these cases? 
Or can they he recas't-the issues in them re~icscribed-so that an 
underlying'similarity lc::aps Ollt? A fe\\" preliminaries at once sug
gest themselves, First, both cases io\'oivc speech of a particularly 
controversial-many belie\'c deeply harmful-kind. That abortion 
advocacy is the bane of a certain segment of the political right and 
that racist speech is the' bane of a certain segment of the political 
left must be considered, for First Amendment purposes, not a 
distinction, but a core likeness. Next, in each case the go\'ernmcnt 
responded to this controversy by engaging in a form of content 
discrimination, disfavoring certain substantive messages as com
pared to others. Both cases thus raise gener:.tl questiuns of First 
Amendment neutrality: whether, when, and how the gO\'ernment 
may tip the scales for (or against) certain messages-or, stated 
otherwise, to what extent the government is required, with respect 
to the content of speech, to playa neutral role. But more than this 
must be said to assimilat~ the cases, for surely the'question of First 
Amendment neutrality may present itself in different contexts, and 
different contexts may demand different approaches and legal 
rules. The key, then, t(,> understanding the connection between 
R.A. V. and Rust is to nt)te that in both cases, the issue flf neutrality 
arises in the same way-that in both, the structure of the problem 
is the same. 

How is this so? Briefly stated for now, R",'! and R.A. V. both 
raise the question: If, in a certain setting, the government need not 
protect or promote any speech at all, may the government choose 
to protect or promote only speech with a certain content? Rust 
is easily seen in this light. Th~ government, we believe, is not 
constitutionally required to promote speech through the use of 
federal funds. 6 ~1ay the go\'ernmcnt then fund whate\'cr speech it 
wants? Or does it face constraints in selecth'ely promoting expres
sion? The question is similar in R.A. V. The government is not 
constitutionally required to tolerate any "fighting words" at all. 
Nlay the government then permit some but nor all fighting words? 
Or is it constitutionally constrained from selectively doling out this 
favor? The question posed in each case is in an important sense 
the question of First Amendment neutrality in its starkest form: 

6 There are exceptions tu thi~ widely accepted principle, 5c..: nOle 53, Y<:I the rule remains 
generally valid and sen'cd as the fuundation for Rust. 
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\~'hen ·speech, considered broadiy; has nu c1a~~ to gO\'er~l;n~nt pro~ 
motion or protection. what limitations does go\'ernment face in 
\'oluntarily advancing some messages, hut nor all? 

This issue, which I will call the i~sue of content-based undcrin
elusion, "x tends far beyond Rust and R.A. If. themselves. It· links 
.1 wide' variety of First Amendment cases and defines a largely 
unacknowledgel.l First Amendment category. The question arises 
in cases inyoh'ing selective funding of speech (such as Rust), selec
ti\·c prohibition of whully proscribab[e speech (such as R.A. \I.), 
selective bans on speech in non-public forums, and selective impo
sition of otherwise valid time, place. or manner restrictions (which 
mayor may not involve the lise of government property). At pres
C'nt~ some of these cases-most notably. those invoh'ing funding 
decisions-are viewed as raising nasty, even intractahle issues; oth
ers are seen as far more transparent. But if we ret:ognizc that all 
belong to one broad category, we may come to doubt our certainty 
as to some. even as we may gain guidance on others. 

In this article. I view R.A. V. and Rust as reflecting on each other 
and. together, as reflecting on a broader range of First Amendment 
cases. 1\lly purpose is ro elucidate connections that the Court's dis
cnurse has obscured. to explore what turns out to be a far-flung 
problem. and to essay some steps toward a solution. In Part I, I 
snmmarize the opinions in R.A. V. and Rust, showing how the ma
j()rity opinion in R.A. V. echoes the principal dissent in Rust and 
how the majority opinion in Rust anticipates the principal concur
rence in R.A. V. In Part II, I provide a fuller statement of the 
structural congruity of the cases and the issue they present, and I 
cunnect them with other kinds of First Amendment cases raising 
the quesTion of cOlltcnt-ba<ied underinclusion. Part III considers 
two objections to this broad linkage: one based on the distinction 
between penalties and nonsubsidics, the other based on what ap
pears to be the plenary power of the government to engage in 
speech itself. Finally, Part IV offers some tentative thoughts on 
the resolution of the problem of content-based underinclusion. 

R.i\.. \/. arose from the City of St, Paul's decision to oharge 
a jm'cnile under the St. Paul Bias-;\ioti\'ated Crime Ordinance for 
allcgt::dly burning a cross on the property of an African-American 

';" ., 
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.'. fa;ri~ly ~ T'~~ i)rdi~~ri~~':"-~as '-~v'~it~~~':'~~(i~~I~-,:e-(i"it -'<} -~~isci~meanc;f -t()/~" '~,-
any person to "place[] on public or pri\'atc- property a symbol. 
object. appellation. chara~tcrizaTi()n or graffiti. including, but not 
limited to, a burning cross or Nazi swastika. which one knows 
Or has reasonable grounds to know arouses anger. :.darm or resent
ment in others on (he basis of race. color, cn:eJ, religion or gen
der .... "i 

The trial court dismissed the charge on the crround that the 
St, Paul ordinance was overbroad. Th;;\ linn~snta-Supreme Cuurt 
re\'ersed, holding that the ordinance, as prupcrh' construed, 
banned only expression not protected by the First Amendment. 
The COUrt relied on Chap',nsky,' Nce;: Hamprhire, which declared 
that "fighting words"-dt.:'fined as words "which b\' their very ut
terance inflict injury or tend to incite an immt:diate hrt:ach o'f the 
peace"-could he punished \\"ithout "rais[ing] any constitutional 
prohlem. ,,' According- to the .\-linnes"ta Supreme Court, the 
St. Paul ordinance was constitutional because it extended I)nl\: to 

expression that fdl within the ChapfiusA'} formulation (although, of 
course, not to all such exprt:ssion): the law cO\'cred "fighting woros" 
that injured or provoked \'iolencc on the hasis of race: col<~r. C'.reed~ 
religion, or gender. 9 

All nine Justices agreeJ to strike down the ordinance as con
strued hy the .Vlinncsota Supreme Court, but none pretended to 
have achieved anything more than surface unanimity" Four of the 
Justices invalidated the law only because, in their \·iew. the :\linne
sota Supreme Court had failed in its attempt to limit the ordinance 
to expression proscribahle under Cbapli1Jskv:' the nrdinance thus 
remained o\'crhrnad. 10 The majoritv declined to consider this a.rlFu
ment. and the real contro\.'crsv in" the caSe lav elst:where, It c~n
tered on the following questio;1: Assuming th~ Sf. Paul ordinance 

i .\linn Stat § 1t,t~.02 (lWO), 

s Jl5 us 560, 5i2 (1941). 

') SCl' III rr H'dJarr oj R.JI. \ '., 4-6 .. !\'W2d 50i, 510-11 (1991;, 

10 In holding that [he: St. Paul ordinance reached nnh' "l1l:('hting \\orJ," .l~ defined b\' 
ChaplinJk)', the :\iinncsOfa Supreme C0llrt had slIggeMcd thJt the Chupiimk .. ' dChnition in. 
cluded expression that hy it~ \'Cr~' utterance C.lm.:d (in the words of thl' SI. ilaui ordinan.:el 
"anger. alarm or rescntm.:nl." 111 S Ct at 2559, Thc tour (':oncurrinl! ju~tice_~ Itbjcctl.-d 
to this s\\'ccpin~ understandinl; 01 CbapIiIlJk.'I, The Jus[icc~ Slated, in ~accord with othl'r 
pt.J~t-Chdplillsk)' decision~. that the tightin~ \\Md~ doctrine Jnicui:ttcd in that C<l~C in no WJ\' 
aliowt.-d the restriction 01 ~pcech thJt inflicted onl\-' such "injun'" a~ "hun {cclin\l~. utien~~, 
or resl'ntment." Id. '. ~ 
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reached only' expression proscribable under Chaplinsky, did 'the or~ 
dinance remain invalid becallse it rcached some, but not all, of this 
expression-hecause it banned, on the basis of content, only cer
tain fighting words? 

Justice Scalia, wriring for the majority, 11 answered the question 
in the affirmative and invalidated the ordinance on this ground, In 
prior cases, .I ustice Scalia readily admitted, the Court had made a 
judgment that fighting words could be banned entirely-a judg
ment hased un the view that such :words arc" 'of such slight social 
value as a step to truth that any benefit that may he derived from 
them is clear! y outweighed by the social interest in order and mo
rality.' "12 The Court e,'en had gone so far as to say that fighting 
""ords and other similar categories of expression are" 'not within 
the area of constitutionally protected speech'" and that the" 'pro
tection of the First Amendment does not extend'" to them.13 But 
were these statements to be taken as "literally true"? 14 Did the First 
Amendment \'anish from the landscape because the government 
had no obligation to permit the utterance of fighting words? Not 
at all, 

\Vhat remained fixed on the constitutional terrain was an obliga
tion of content-neutrality, perhaps slightly relaxed in the context 
of proscribable speech, but still with significant bite. No matter, 
for example. that the government may proscribe libel; "it may not 
make the furrher content discrimination of proscribing only libel 
critical of the government. "15 No matter that a city may han ob
scenity; it may not "prohibit ... only that obscenity which in-

II The majority also included Chief Justice Rehnquist and Jmtices Kennedy, Souter, and 
Thomas. 

" 112 S Ct at 2543 (quoting Chaplinsk)', 315 US at 572). Justice Scalia's opinion nowhere 
questioncd the fighting wurds doctrine as formulated in ChaplinsJ:;': that doctrine was trcatc-d 
throughout the opinion as a gi,·en. It is conceivable that some unstated discomforl with the 
lIghting words doctrine contributed to. or even caused, the R.A. V. decision; on this view, 
the rC3.~()ning of the Court in R./l.. V. operated as a kind of second-best surrogate for the 
ideal but seeming:ly intemperate course of m'erruling the doctrine entirely. Cf. Richard A. 
Epstein. Forn::ord: Unconstitutional Conditiolls, Statr PO'I:Jrr, and tlx Umits aJControt, 102 Han: 
L Rc,· .... 28-31 (1988) (explaining vJrious prohibitions on selectivc govcrnment action found 
in unconstitutional conditions cases as a second-best means of constraining unwisely granted 
go,·crnment power). I assume here that the R.t\. V. Court meant what it said and that its 
·rationale was something more than ;l. pretext for limiting a doctrine it did not like. but felt 
bound to tolerate. 

13 Id at 2H3 {quoting. imer alia, Roth ,,"' U"ilt.'d Slates, 3H US "'i6, 483 (I95i). and BaJt 
Corp. v COllsumen Union, 466 US 485, 50... (1984). 

u Id. 

L5 Id (emphasis in original). 

. 
.~-. 
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cludes offensive political mes~ages."10 Siinilarl;" ,;·;th respect' to 
the case at hand: no matter that a city may bar all fighting words: 
it may not (as, the majority held, St. Paul did) bar only those 
fighting words addressing a partkular subject Of expressing a par
ticular viewpoint. Ii Although the category of fighting words is "un
protected"-although it has, "in and oi itself, [no] claim upon the 
First Amendment"-thc government does not han: free rein to 
regulate selectively within ~he category. 18 E"en whollv proscribable 
categories of speech are not "entirely invisible to the Constitution, 
so that the\' rna" be made the vehicles for content discrimination. "It} 
To sustaj~ all ~ontent discrimination within categories of speech~ 
simply because the categories ·as :l whole are proscrihable, would 
be [0 engage in "a simplistic, all-or-nothing-at-all approach to First 
Amendment protection ... at odds with common sense ... 20 

Justice \\'hite, in a concurring opinion,21 took direct issue with 
this reasoning: for him, the only relevant fact was that lighting 
words as a category could be hanned under the First Amendment. 
Once the determination had been made that fighting words gen
erally had no claim to· First Amendment protection. the conclu
sion followed that the government could regulare such expression 
freely-even if that regulation took the form of content discrimina
tion. "It is inconsistent to hold that the government ma\' proscribe 
an entire category of speech ... hut that the government may not 
treat a sunset of that category differently without \'iolating the 
First Amendment: the content of the subset is bv definition ... 
undeserving of consti~lltional protection. ,,22 Indeed, such a holding 
foolishly would force the government to choos~ between regulating 
all proscribable speech or none at aiL" In Justice White's framc-

16 ld at 2546 (empha!>i.~ dekted). 

Ii Id at 2547. 

I~ Id at 2545. 

19 Id at 2543. 

~ Id. 

11 Justice White's opinion was joined in full by Justice Blackmun ;tnd Justi.:\! O'Connor. 
Justice Stevens joined only the portion of the opinion "tating that th(' ordinance WJ.S o\"cr
broad; h(' specifically reject<.-d both Justic(, White'~ and Justic(, Sc:liia·.~ <1pproache~ to the 
question discussed in the text. I discuss aspects of Justlce StC\"cns's opinion in Part l\'. 

22 Id at 2553. 

21 In this manner, Justice \\'hite was able to throw Lack upon Jnsricc Scalia [he ehargl' 
of all-or-nothingism. Sce id. Just icc Stc\·cns charged hoth opinions with milnife~ting th<1t 
apparently discredited approach to Fir~t Amendment questions. See id at 2562. 25(-'7. 
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\~·nrk. when 'silcech h;Hlno claim to constittitional prcltection. gO\':'" 
ernment sdecrh'ity made no First Amendment diiferencc;H if the 
government had no obligation to permit lighting words at all, then 
it faced no constraint"s in permitting some fighting words but not 
()rhers. 

Turn now to Rust, and compare the structure uf the argument. 
The Department of Health and Human Services had issued regula
tions go\'erning the allocarion and use of Title X grants. 25 These 
regulations prohibited Title X-funded projects from providing 
abortion counseling or referrals (instead requiring them to provide 
referrals for prenatal care), as well as from encuuraging, promuting, 
or advocating abortion. Title X grantees challenged the regulations, 
alleging (among other claims) that they violated the First Amend
ment.:6 The grantees argued in part that, by virtue of the regula
tions, the availability of subsidies now hinged on the content of 
speech-or, more specifically, its \'iewpoint: the government 
would subsidize :.l \vide range of speech on family planning and 
other wpics (including anti-abortion speech), but not abortion 
counseling, reterral, or advucacy. 

:\ majority of the Court, speaking through Chief Justice Rehn
quis[, rejected this argument, The starting point, for the Court, 
was that the Constitution required no subsidization of speech at 
all: ,; 'LA] legislature's decision nO[ to subsidize the exercise of a 
fundamental right does nor infringe the right.' ,'2, For the majority 
it followed that the government could alsu subsidize speech selec-

!4 Justice White Sl;1ted thal the £:jual Protection Clau~c. as ciislinct from the Fir~t .\mcnd
ILI .. nt, \\"lu!d plhL' J bJrrier to difi .. rcntial tf"'atmcnt nOl rationalh' rdat .... d to il IcqitimJte 
go\'crnment interest. See iJ at 2555, Ahkil ;\mar suggests that in'Jcknowlcdging th'c rele
\';1n .. :c of th: ~ual Prorecti,:n Clause, Justice White may haw conceded the ~rucial point: 
lhat e\'(:n \I'nhm the reJlm 01 unprotected sptteh. some .qate action i~ illegitimate. See Al.:hil 
R, Amar. Comlllmt: The CilJC ~fthe ,\lissing :\lIll.'lldmrtlts: R,/L i', v, City Ilj'St, Palli. !O'" Har\' 
L ReI' 124. ! 30 & II 46, The question r .. mains, though: Exactlv whil't ~t;lte action i~ illC1.!iti
m,u6 Justice \\'hitc's rational basis test, \Ihich would ~trikc' down Icg:siJtion hhJscd on 
~t:n~de~" Jisrinctiom," 112 S Ct at 2556 II <J, will nut lead to the same results ,h Justice 
Scalia's demanding First Amendmeut l'erutillY, ' 

:i Such grams arc made under Titl .. X of the Public Health Sen'ice Act, H USC 
§§ 3u():-3()()a-o (1')88), which prm'ides monies for family planning sen'ices, The HHS 
rL."gulatlOn:. appear at -f1 CFR §§ 59,7-59,10 (1991), 

20 The grantee~ also argued that the regulations fail .. d to comport with the governing 
-tatnte and thilt they \'iolated the Fifth .\mcndment right 'If women tn choos .... to have an 
abortion, "lbe COllrt rejcclcd both thcse claims, 

:. III S Ct al 1772 {qu.)tin~ Regan ~. T .:.raticm with Reprcsel1t41liOll, -kll US BO, 54'> (1983)), 
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tiveli wit~in br~ad li~its:"~~~ t~~;~'had ;ej~~ted the propositi,;1i. 
"that if [he government chuoses to subsidize one protected right, 
it must subsidize analngous counterpart rights. ,,2Q In effect, tht: 
"general rule that the Gon~rnment may choost: not to subsidize 
speech" implied a corollary: the go\'ernmenr may choose which 
speech to fund w And what of the usual First Amendment pro
scription against vicwpoint discrimina(jon~ The Chief Justice sug
gested that in this context the rerm had no application: when the 
government "'has merely chosen to fund one Lspccchl acth'it)' to the 
exclusion of ' the othcr[,]" the go\'ernment "has not discriminated 
on the basis uf \'icwpoint.,,31 In allotting funds. tht: gO\'ernment 
was entitled to ma,ke "\'aluc judgOlcnt[s]. ,·n The gOHTnmen[ cuuld 
subsidize speech promoting deffifh.:racy, bur nor speech promoting 
tascism;33 the government could subsidize speech of tamily plan
ning clinics (including anti-abortion speech)' except lor abortion 
advocacy and referral. :\11 followed from a simple point: "Title X 
subsidies are just that, subsidies. "H The statement echoes Justice 
V\'hite in R . .A. V,: Fighting words are just that l fighting words. 
\Vhcn the gn\'ernmcn~ has no general obligation, it ha!'!' no obliga
tion of neutrality, 

Justice Blackmun's dissent in R1Lfl \'igorousiy dispu[ed this prop
osition. Justice H1ackrnun acknowledged that [he go\'crnmenr gen
eralh' has a choice whether to fund the exercise of a consrituti()nal 
right. but he insisted that "there arc some bases upon which gm'-

l~ Noting that funding by the go\,crnment might not "inmriJbly [btl suilici .. nt to jll~tify 
g(J\'crnment control O\'ec Ihe content of !!xpression'," the Court prOr".h.:d rwo pl)tl'ntial 
exceptions: when the sub~idy was offered to a uni\'Cr~i[y or when the sub~iJy look thl' form 
of pro\'iding a public forum, Id ar 1776, 

:9 Id at 17B, 

)U Id at 1776, 

11 It (5 concci\'Jble that the Chicf Ju,,,rice intendeJ t(, make a fJr nJ.IT<)w"r p<.linr thln that 
suggested in thl' tc;..t: he may ha\'c nleanr only that the pJrticuJar funding cieci~ion ,It issue 
did not invoh'c \'icwpoim discrimination (as generally understood iLl First :\mcr.dment law'). 
because the HHS rL.'gulatiom merely ~lre\\' j distinctiflll. ,)n the bJ~i;; of ;;ubject m,ltter, 
between spcech concerning. preconception family planning and all other .~p':d:h, in one 
portion of the opinion, the COllrt indeed appmaches this argum\·nt, Sec id ,It Iii:!, But [he 
argument, a~iJc from hcing falla.cious in light of the language of the r~ulati(Jns, sec text at 
nOle 99, cannot be lhought to represent thc whole, or e\'en a major pa.rt. or the Churt' .. 
reasoniong: S.l narrow In interpretation of the decision makes most uf tllc Rust opinion. 
including the stJ.tements emplJ;lsiLcd in the text. incomprchem.ible, 

J~ Id at I in, 

JJ Id at l7n, 

J. Id at 17i5 n 5. 
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ernment may nor rest [a] decision" to fund expression. 35 Selective 
funding becomes impermissible when based upon the content
most clearly, upon the viewpoint-of the expression. The govern
ment may not" 'discriminate invidiously in its subsidies'" of speech 
bv basing them on ideulogical viewpoint. J6 Thus, Justice Blackmun 
concluded, "[tlhe majority's reliance on the fact that the Regula
tions pertain solely'to funding decisions simply begs the ques
tion."" The point echoes Justice Scalia in R.iI. V.: The concur
rence's reliance on the fact that the St. Paul ordinance pertains 
solely to fighting words simply begs tlie question. Even in this 
circumstance, the government retains an obligation of neutrality. 

Thus do the arguments in Rust and R.iI. If. mirror each other. 
Between the two cases, the Court switched sides: the dissent in 
Rust became the R.A.l'. majority, the majority in Hllit became a 
concurrence in R.iI. V. So too did most of the individual Justices 
trade positions; the difference in the outcome of the cases is hardlv 
due to the change of mind of a single Justice. 311 But the structu;c 
of the dispute in the two cases is almost precisely the same. And 
that is because the Rust Court and the R.iI. V. Court faced the same 
issue-a distinctive kind of First Amendment neutrality issue, ex
tending far beyond R.iI. V. and Rust themselves, which'might best 
be labeled content-based underinclusion. 

II 

What, precisely, is content-based underinclusion? Suppose 
that the government, consistent with the First Amcndment, rnav 
limit-by prohibiting or by refusing to subsidize-either an enti;e 
category of speech or all speech within a particular context. Now 
suppose that the government declines to go so far: rather than 
limiting speech to the full extent .of its constitutional power, the 
government chooses to limit only some expression-and that on 
thc basis of content. The resulting government action is, in the 
ordinary sense, narrower than the action stipulated to be constitu
tional. That is, the merely partial limitation allows morc expres-

Jj Id at J7H\. 

,6 Id at 1780 (quoting Regan. -+61 liS at 548); see id al 1782. 

i~ldall7Hl. 

J~ See nOle 5. 

L 
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sinn. Yet this "narrowcr" action incorporates a content:based dis
tinction: it picks and chooses among expression on the basis of 
what is said. The question thus becomes whether and when a 
government that has the p.)wer [0 restrict speech generally may 
instead limit select kinds of expression. Or, looked at from a differ
ent angle, the question is whether the gm'ernment may voluntarily 
promote or protect some (but not all) speech on the basis of content, 
when none of the speech, considered in and of itself, has a constitu
tional claim to promotion or protection. 

Such underinclusion-gm'ernment may ban all speech in a cate
gory, but instead bans only some, defined by content-is a particu
lar kind of content~based restriction, by no means equi\'alent to all 
government actions falling within the broad content-based cate
gory .. 19 In many-indeed, most-cases of content-based speech re
strictions. the question of inequality between different kinds of 
expression is wrapped in, and in practice inseparable from, a theo
reticallv distinct issue: the permissibility oi the burden placed on 
the speech affected. Consider. for example. a case arising from a 
statute that criminalizes in all contexts constitutionall~' protected 
speech-say, seditious advocacy. In deciding such a case, the 
Court usuallv will not ask whether the go,'ernment has a sufficient 
reason to tr~at speech of one kind (seditiolls advocacv) differentlv 
from speech of another; rather, the Court will ask m~relv wheth~r 
the government has a sufficient reason to restrict the speech actu
ally affected.-Kl The framing of the inquiry relates to the nature of 
the problem: in such a case, the issue is not underinclusiol1, for the 
g~vernment could not cure the constitutional flaw by extending the 
restriction to all speech regardless of its content. 

By contrast, in a content-based undcrinclusion case, equality is 

J9 Justice Scalia attempts in R.A. V. to a\'oid the term "underindusi\"euess" in fanlr of the 
~roader-tcnn "content discrimination," apparently because he think" the fonncr term more 
hable to the concurring opinions' charge~ of Fir~t Amendment absolutism. See t 12 S Ct at 
2545. But content-based underinclusion i~ 00 more than a distincti\"1,! kind or content-based 
distinction, and analysis explicitly iocusing on underinclusion (when it exists) doe.~ no mOIre 
than re.~pond to Ihe peculiar nature of the gm·ernmental action aod the peculiar cuncerns il 
raises. Justice Scalia himself recognizes the nced to distinguish among different kind~ of 
content_based distinctions when he c.mccdes that conlent-based anal\"Si~ rna\" take a sumc
what different form in the context of wholly proscrihahle speech than 'in other First .'-mend
ment COntcxts. See id. 

-10 Sec, e.~., Brandmhu~ t' Ohio, 395 US +H (19611) (per curiam); see generally Geoffrey 
R. Slone, (olltent RegulatIOn alld the First Ammdmtnt, ~5 Wm &. .\lan· L Rev 189, 202-1 
(1983). . 
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all that is at issue. Here, the COllrt llsuallv will state the issue in 
terms of (and only in terms of) cyual tre~tmcnt. The Court will 
ask not whether the government has a sufficient reason for re
stricting the speech affected (taken in isolation), hur whether the 
gO\-ernment has a sufficient reason for restricting the speech af
fecred and not restricting other expression:+! Once again, (ht: fram
ing of the inquiry follows from the structure of the problem. In 
these cases, by definition, tbe restriction is permissible but for the 
inequality, and the constitutional infirmity thus may be erased by 
extending tbe restriction to additional speech as well as by eliminat
ing it entirelv. -t2 The First Amendment functions in these cases 
:;olelY as a guarantee. of some kind of equality on the plane of 
content. 

The issue of content-hased underinclusion arises in many set
tings-all superficially unlike, but all esoentially similar." O~e set 
of cases presenting the issue involves the sdt!ctive imposition of 
otherwise reasonable time. place, or manner restfictions. Assume 
that a city may han the use of noisy soundtrucks between sunset 
and sunrise in residential districts. Now assume that the city, 
rather than enacting this flat ban. exempts the use of soundtrucks 
to laud city !.!ovcrnment. One approacb to this law holds that the 
burden imposed on speech is itself constitutionally permissible, but 
strikes down the law bt:!caust! of the content-based exemption. 44 

<IOn occJ.sion the Court ha~ focused Oil differential treatment withoU[ stating that a 
gener.l.Uy applied restriction of the S.lml:: kind would hI:: constin.ition:l!' But in almost;111 of 
the case.~ in which the Court has framed the question in this manner, such a general restric
tion on speedl at !east arguably would ha"e satisried constiultional standank Sec, for 
exam:-,Ie, P/JIi .... nep't ~'MOJ-Iry, 40R US 92 (1971). 

-I! Ju,til,.·es ire(juently ohject to thl:: COUrt'S analysis :n such cases precisely on the ground 
that it pennits the enactment of a broader speech restriction. See 112 S Ct at 2553 (White 
concurring-): id at ~561-()2 (Ste\'en~ concurring); Metromedia, fllc '<J Sail Dic~o. 45.1 US 490, 
564 (1981) (Burger dissenting); Carry ':,' BIYJf!'II, 447 US 455, -1-75 (I980)L(Rchnquist dis
~eming). 

.j; See Geoffrey R. SWne. Louis ~t. Seidman, Ca~s R. Sumtein, and .\Iark V. Tushnct, 
Constitutumai fA':.i: at I B7-6~ (Little, Brown, 2u cd 1991), which organize~ some cases ;1long 
the lines I suggest in a section entitled "Equality and Free F~xpression." 

+I A Court aho might rake either of two different approaches to the law. First, a court 
might ;1sk whether the government has a compelling reason to burden the spccrh affected, 
without any exploration or' the scope of rhe eXl!mption. Under lhis approach, thc eontent
hased exemption scr\'e~ tu heighten the ~tandard of rcview (to one of compelling interest); 
~he ultimate inquiry, however, remain5 focu~ed on the perfnissibility of the burden imposed. 
Irrespectivc of the exemption. Second. a court might again focus Oil the permi ... sibility of 
the hurden imposed, but use the exemption not nu:rcly to heighten the ~tandarJ of re\'iew, 
but to discredit the justirication for the general speech restriction. For example. in the 
hypothetical gh'en, a court might reason that if the city allows this exemption, then the city 
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Under this analysis, the permissibility of tht' general restriction is 
irrelevant: the 'government, c\'en when it ha~ discretion over 
allowing speech at all, m,," not grace a certain kind of spe~ch with 
its special favor.-+5 

;\·lany Supreme Court caS"es rc\·it.:'\\,ing limited timc::, place, Of 
manner regulations incorporare this understanding of the content
based underinclusion problem anJ the anaI.vsis associared with it. 
In some of these cases, the regulati(ms applied to the use of public 
fOl·ums. For example, in Police Dept. '0 Mosley.4Ii the Court reviewed 
an ordinanc~ that prohihited picketing on public strt:ets near a 
school during certain hours, hut exempted labor picketing from the 
general restriction. The Court held the ordinance unconstiturional 
bt..'C3use of the distinction between bLur picketing and other picket
ing-because the ordinance worked a content-based "selective ex
clusion from a public place. "41 In other cases, the time. place, ur 
manner restriction has applied outsiJc the realm of public prop
erty. Thus, in ,HelnJmedia ':" Sail Diego,4:6 the Coun considered the 

must "iew the intcrest in (Iuict during en'ning hours as ill~igniricant, in which ca!>e the 
gener:.t.l restriction mu~t fall. ;\n analysi~ of this kind, althnugh relying heayily on the 
exemption, in the end te~ts the constitutil.lnality of thr. actual burden impo~eJ on ;peech 
and find~ that burdcn e;>..cessL,·c. In mher words. the exc:mption it~df i~ not what i~ invalid; 
rather, tht: exemption prO\'e~ the im'alidity oi a more general ban. Sec Stone. Content 
Regulatioll allJ tlx First :1l11mdmmf. 25 \\'m & .\I:"try L Rev at ~02-7 kited in note ·W). 

~I The l.Qurt in R ... L V. itself rc~0t!ni:lt'J the link between R.ll. F. and c:Jses oi [he kind 
discussed in the tcxt. The Court comp'lrl~J the rro~cription of iigluill¥ \\"urd~ [" the (Jrll';crip
tion of a noisy ~ouO{hruck. See 112 S Ct.l.t ~5++-45. The analogy impli6 thJ[ wmcnt-bJ5cJ 
distinctiollS within :1 generally proserihablc category of spec-eh \~uch ,;.~ lighring \\"(Jrds) 
prl'SCnt the same que~tion a~ ("(in:tent-ha~l-J di~tinctions superimpmed on an "therwise \'aliJ 
time, place, or manner regulation. 

-Ie 4-08 US 92 (1972). 

~; Id at 94; see abo Carry~' BITY"::", -Hi US 455 (190:0) (innlidating on the sallie ground 
a statute prohibiting all picketing. except labor pickering, on ~[rC{'ts ~urrouading residential 
places). Ci(y of LakC'"..:;ood 'i.' Plain Dealer Publishing Co., lOX S Ct ~ 13H (19:;8), presented the 
same ;ssue in a ditlcrent torm. The case im'ohcd standard~ gowrning the JlklCarion of city 
permits for newspaper vending machines .. \11 assllmed thanhc pro"j;ion ,If city property 
(even public forum property) for vcnding ma...:hine~ was wholly optional. in the ,eme- tllat 
the city government could choose whether it wished tu allow any machines at all. The 
majority held that if the city chu~e ro exercise this power. it musr do so under sl;1udards 
that would safeguard against ...:ontem discrimination. The dissent, written by Justice \\'hite 
and closely resembling hi~' opinion in R.II. V, concluded that becau~e (hc Fir~t Amendment 
did not obligate the eity to allow tne placement (,f ne\\"srack~ on city street.<. (or. in his words. 
because the placement of new~rack:o-likt' the use oi righting words-\\"a~ nut "protected by 
the First Amendment"), the city had no (,bligation to promulgate proreclive ~tandan.k In 
LAJ:~.::opd, hO\ve\"Cr, even Jllstil'(' White agrecJ that were the city aClU.llly w engage in 
content diseriminatif>fi in allocating ne\\'srack permit,.;, the Fir~t Amendment wHuld come 
into play. 

-111-1-53 US 4'10 (191;1). 
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legality of an ordinance restricting the use of hillboards unless they 
fdl within certain categories defined by content, such as political 
campaign signs or signs indicating the temperature or time. Here 
too, the Court struck down the la\v on the basis of its selectivity, 
entirely independent of the extent of the hurden that the law im
posed on the covered speech. The message in these cases, regard
less whether public property was involved, was the same: even if 
speech generally may be regulated through reasonable time, place, 
Of manner restrictions, such restrictions may not be imposed on 
speech only of a certain content. 

All of these cases thus concern the same issue as Rust and R.I1. \'. , 
although they reach results identical only to the latter. In Rust, the 
Court permitted the government to favor (through funding) certain 
kinds of speech, on the ground that the government need not have 
favored anv. In Mosley and Metromedia, the Court refused to allow 
the govern'ment to engage in similar selectivity: to favor (through 
donating public property or granting a regulatory exemption) cer
tain kinds of speech on the ground that all speech could have been 
disiavored. Ii anything, as I will later discuss, Rust might be 
thought to raise a graver First Amendment problem, because the 
selectivity there was based on viewpoint, whereas in Mosley and 
lHetromedia, it was based (at least facially) only on subject matter. 
In any event, the cases raised the same essential issue: the demands 
uf First Amendment neutrality in a sphere in which government 
action respecting speech is in the first instance optional. 

The Court often confronts the identical issue-but handles it 
diiferently-whcn dealing with speech restrictions applicable to 

non-public forums. Within broad limits, the government may 
choose to impose in such places sweeping restrictions on speech, 
so long as generally applicable'· Depending on the nature of the 
non-puhlic forum, the government may have discretion to ban 
speech entirely. Frequently, however, the government ~chooses to 

restrict-in this context, up to the point of banning altogether-

~~ ke~trictions must be "reasonable" in light of the namre and purpose~ of the non-public 
forum, hut this standard frequently allows even wholesale prohihition of spel.-'Ch. For an 
example of tht: ease with which the reasonableness standard may he mel in the context Hf 
non-public forums, see Intemot;onai Sodny for Krishna COIISCioumess, Inc. 'V I.rr, 112 S Ct 2701 
(1992). By contrast, in a public forum (whethcr traditional or designated), the government 
has only very narrow discretion to curtail spco:ch generally, through limited time, place. or 
manner restrictions. 

• . , 
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only speech of a certain content. Thus, the question once more 
arises: in circumstances in which the gon::rnment need not allow 
or foster any speech, mav it decide to allow or foster some speech 
on the basis of content? 

Two cases will serve to illustrate how tht: issue arises-and how 
the c.ourt has handled it-in this context. In Lehlllan v City oj Shaker 
Heighu,'O the Court reviewed a municipal policy o~ rt:fusing to sell 
advertising space on city huses to persons who WIshed to use t~le 
space to engage in political speech. After finding that the ad"atIs
ing space did not constitute a public forum, al~J t~us that no g~n
eral right of access applied, the Court was lett \\'lth the questIon 
whether the municipality could bar only a certain kind of speech. 
Similarlv, in Greer v Spock,51 the Court considered whether a mili
tarv bas~, also a non-public forum, could bar speeches and demon
str~tions oi a partisan political nature, while allowing other kinds 
of expression. In these cases and othcrs,s~ the Court has permi~ted 
some content-baseo distinctions (including those based on subject 
matter), hut has drawn the line at distinctions that are based on 
viewpoint. The government may not use its broad discretion over 
the property it owns to advantage some \'iewpoints at t~e ~xp~nse 
of others, but as in Lehman and Greer may make other distinctions 
based on content. 

These cases too resemble Rust and R.Il. V., except in the rules 
the c.ourt has established and the results it has reached. Banning 
all fighting words, as in R.Il. V., is no more problematic than ban
ning all speech in a non-public forum. Yet in R.iI.l'., the Court 
invalidated selective proscription, suggesting that even subJcct
matter distinctions violated the First Amendment, whereas in Leh
man and Greer, the Court upheld such selecti"e proscription. Per
haps, as I shall later discuss, the cases mav be distinguished by 
virtue of the kind of content discrimination in each. But surely It 
should make no difference that the one case involves a selective 
ban within a whollv proscribable category of speech, the nthers a 
selective ban \\'ithi~ a non-public forum. In both, what is at issue 
is the ability of the government to re~trict some (but nOt all) speech 

S(l 418 US 198 (1974). 

J] 424 US 82R (I'IUi). 

51 Sec Perry {.' Perry. -+60 US 37 (1983) (upholding staHite gTJllling preferential ;Il'ces~ to 
an interscht~1 mail sv~rem); Corntiius t' Xi\.-\CP, 473 US 7Si' (1985) (upholding go\"emmcnt 
policy limiting acces~ to ~ charity dri\"c aimed at ft.'<ieral employees)" 
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when the government has the discretion to restrict the speech co
"tifelv. 

F~om the discussion so far, it rnav come as little surprise to 

discover that e\'cn within a single setti~g-that of selective iunding 
decisions-the problem of content-based underinclusion has be
deviled the Court. The government, as a general rule, need not 
fund any speech. whether throu~h direct expenditures. tax ex
emptions. or orh'2f mechanisms.)j But \vhat if the go\'ernment 
chooses to fund some (but nor all) speech (In the basis of content? 
Prior to Rust J the Court had confronted on several occasions this 
issue of selectivity in public funding decisions. In Arkansas ~VriteJ)"J· 
Pro;ect v Ragland! for example, the Court considt::red the coosritu
tiO;lality of extending :1 tax exemption to religious, professional, 
trade. and sports journals. but not to general-interest magazines, 54 

The Court struck down the exemption scheme because it rested on 
content distinctions, even though turning only on subject matter. 
In Regan .~ Taxation ·wit/) Representation, hy contrast, the Court ap
proved a congressional decision ro grant a tax subsidy to veterans' 
organizations, but not to otht:r organizations, engaged in lobbying 
eft'orts H There, the Court indicated (as it has in the non-public 
forum cases) that only viewpoint-based selectivity in government 
fundinc would violate the First Amendment. 56 Final1v, as discussed - . 

II This general rul~ is burdened \lith at least o~e prominem ~xecprio~. The gO\'crnmcnt 
has a bruad obligation {I) permit spttch in public forums; thIS Jllnatllln of property for 
spcech purposes is a form 01 funding. In addition, ~he gO\'~rn~lt:nt may han: a duty to 
provide pulice protecdon anJ like sen'iecs to speakcrs I~ .c('rrall~ clrC~~lstanc~s. SI.'C Edu:rJrtls 
t' :-,ourh Carolina, 3i~ US 1],9, ],)1-33 (1963); Cox 't: U,UISIiJ110, 3,9 US )3f1, 5,0 (l9fi5). Once 
a)o{ain, in providing thc . .;e ser\'ice~. the gO\'crnmem effecti\'c!Y (nnds c:\.prc)!\io~. See. gen~r. 
all\' Owcn.\1. Fiss, Wbv /Ix Stau? 100 Har\' I. Rc'· itH, 7~o {l'h17); Cass R. Sunstctn, free 
S~tch SlY"':" jQ U Chi L Rc\' 255. li3-H (11)92). 

H -1-81 US 221 (l9d7)' 

ji -1-61 LIS 540 (lQ~3). 

l. The debate in Rugland <lnd RI:I!OIl, as in most such cas~s, 1:lcu~:d explicitly on the 
qucstion whcther the go\'ernmcnt's powcr to refuse all fundmg: unpllcd a p()\~cr to fund 
sciccti\'Ch-. In l\isscnt in Ra({/and. Ju;tin: SC<lli<l saw as dispositi\'c "thc general rule that '3 
legislature'S decision not to ~suhsiJi7,c the ext:rcise of a fund<lmental right ~Io~s not infringe 
the right.'" 481 US at 236 (quoting RC~l!an. 461 US at Ht,l): In &go/I, the m~!ortIY expounded 
this reasoning. citiog: the discretion of Congress o\·cr "thIS sort of largesse and thc abscnce 
()i an\' First~Amendnh.'m right to subsidization of spct:ch. 461 US at H9. Olhcr cases 
prcsc~ting substantially the ;;lme i~!\ue. in the c.OntCX~ of guvernmen.t pro\'ision of services, 
arc Board of Education'v Pica. 457 US 853 (19HZ), m \vhiCh the Court Jisappro\'cd the reffim·a.1 
of spcciried books from a ~chool library ovcr the objection that the. go\'crnment had .no 
comtitutional obligation ro make a\'ailable any book in a librar~·, and ,YlUl~'t1Sttnl Prolllot~ 
,-' Conrad, ·+20 US 546 (1975), ill which the Coun disapproved the e",d\l"I()~ of ~ht: m.uslcal • I 
"Uair" from a cit\' auditorium over the objection that the city had suhstanual discretion to 

determine [he nalure of the entertainment it wisheJ [I) support. 
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previously, the Court in RIW suggested that in the funding context 
even the prohibition on de\\'pnint discrimination does not apply: 
the discretionary naturt:: of funding decisions uiwiates any require
ment of go\-ernmenr neutrality among different kinds of ex
pression. 

What appears to emerge from the cases I hl'·c discussed-Rust, 
R.A. V., and all the rcst-is a set of diverse and contradictor\' re
sponses to a single (and ubiquitous) First ,\mendment problem. 
All these cases, I havc argued: pose the issuc of content-based 
underinclusion, and vet the Court has failed to recognize this essen
tial sameness_ The a;gument, however, is so tar onl)' half complete. 
For although ( have stated what honds rhe cases, I have nor vet 
explored what might be thought to ungluc them. Perhaps there ~re 
real differences among these cascs--distinctions that reseparate in 
a principled manner what r ha\'e grouped together. 

1lI 

In this Part, I consider twO oujenions to the propusl':lon 
that Rust and R./!. V. belong to a single category of cast!s in which 
the government engages in content-hased underinclusion. The first 
objection turns on the distinction uet\\'ecn penalties and nor.subsi
dies, familiar from the Court's treatment of unconstitutional condi
tions cases. Cases such as Rus/: it is said, in\'ol\'t:~ nonsuhsidies, 
whereas cases such as R . .4. V_ involve penalti6; and sclecti\-ity with 
respect to nonsubsidies, but nor penalties, is permissible. Bur the 
distinction between nonsubsidies and penalties founders in cases 

. in\'olving content-based underinc1usion; perhaps more important, 
even if the distinction cuuld be drawn, it \\'ould ha\"c no si\.!nifi-
cance within this set of cases. .... 

The second objection to dcwing these cases as part of a single 
category relies on the gm-ernment's plenary power to t.:ngage in 
speech itself. If the government has power to speak unrestrictedly, 
the argument runs, so [00 docs the government ha\'c uncurtailc:d 
power to hire "agents" to engage in spec'-.:h activities: thus docs the 
government action in a case like Rust. hur not in a case like R.A. V., 
receive constitutional appro\'al. But this approach also O\,t:rlouks 
the distinctive character of content-based undcrinclusion cascs, 
here by misunderstanding the \\'a\' in which !!on~rnment action 
in these cases relates to the gover'nment's ow; expression. Borh 
approaches fail to distinguish RUJ! and R.A, V; both fail to fracture 
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the category of content-based underinclu~ion; both fail to answer 
the question of First Amendment neutralIty that category poses. 

A 

At the base of RI/St lies the view that nonsubsidits and penalties 
are different -different in the sense that they can be distinguished 
from each othet, and different also in th.e sense that the distinction 
matters. The government may not "penalize" a person for engaging 
in abortion advoc<lcy, but the government may refuse to "suhsi
dize" such speech. even if it subsidizes other, competing expres
sion. The distinction between nonsubsidies and penalties runs 
across the gamut of unconstitutional conditions cases, whether or 
not involving the First Amendment; in these cases, the most com
mon approach is to label governmental actions as either a penalty 
or a nonsubsidv, to declare the former coercive and unconStitu
tional, to decla~e the latter noncoercive and constitutionally per
mitted. 5i 

This distinction prompts an obvious response to the argument I 
have been making. In discussing RI/St, R.A. v., and other cases, I 
have formulated the issue at stake in sometbing like the followmg 
wav: \Vhcn may the government permit or subsidize some (but not 
all)~ speech on "the basis of content in circumstances in \vhich it 
need not permit or subsidize any? A skeptic might claim that the 
disjunctivcs in this statement are doing all the work-in other 
words, that I am conAating, through these simple "or"s, two sepa
rate inquiries. One question (raised, for example, by Rust) involves 
selective subsidies; the other (raised, for example, by R.A. V.) 111-

volvcs selective penalties. In that distinction, the argument further 
runs, lies a critical difference. 

A first response to this argument contests the case-or even the 
coherence-of an effort to sort out penalties from nonsuusidies in 
any content-based ~nderinclusion case. In funding cases. such as 
Rust, government action that seems to be a mere nonsublsdy be
comes a penalty if viewed from a different, and no more contest
able, perspective. Less obviously, the same is true (in reverse) of 
non-funding cases invoh'ing underinclusion, such as R.A.I'.: gov-

17 Sec, for example, Regan. 4()l US 54D; Harris '<.' '\/cRat, H8 US 297 (1980); Speisrr v 
Ram/aIJ, Hi US 513 (1958). 

! . 

• 
r 
L 
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ernment action that seems, intuiti\'ely, a penalty becomes a mere 
nonsubsidv with a similar change in perspecti\·e. 

Consid~r first a selective funding case like Rust, in which the 
difficulty of drawing thc penalty/nonsubsidy distinct~on has t~re
quently been noted. 58 In refusing to prO\'ide grants tor abortIO~ 
referrals, is the government penalizing or merely de<;lmmg to subSI
dize this exercise of First Amendment right.s~ The answer rests 
upon the choice of a position-to 'usc ~he in~\'itable ja~gon, ~ hase
line-from which to measure the action. It the startlll.g pomt as
sumes an absence of funding for any family planning services, 
including abortion referral, then the gO\'crnment action at issue is 
a nonsubsidv. If, bv contrast, the starting point assumes funding 
for all family plan~ing services, including abortion reierral, then 
the government decision is a penalty. . . 

The Jifticultv in such cases arises from the task of dctermmmg 
which position "to adopt gi"en that the action occurs within a realm 
of (frequently exercised) government pr~rogati~'c. Presuma~l~·, th~ 
government action at issue should be newed trom the posItion ot 
whatever state of affairs-funding or non-funding-is in some 
sense normal or natural. But in a world in which the government 
may and frequently does iund private speech and other activity,. 
but has no general constitutional obligation to do so, the chOIce of 
this position is by no means obvious. \-Vhat is t~e normal. or n~t~ral 
state of affairs in such a world? Stated otherwlsc, what IS a cItizen 
(here, a family planning provider) entitled to expect? Nothi~g? 
Something? If the latter, what' The answers frequently are e!uSl\·e. 

Perhaps less ob\'iously, rhe same difficulties attend any attempt 
to categorize the goycrnmental action at issue (as penalty or noo
subsidy) in a case like R.A. V. A direct prohibition of speech, 
backed by sanctions. might seem the archetypal penalty. But the 
question in an underinclusion case, such as R.A. "T.). is in ~act. more 
complicated. Remember that the government, actmg wlthm the 
Constitution, either may permit or may ban fighting words; the 
First Amendment has nothing to say respecting that decision. If 
that is so, we may measure the govcrnment action at issue from 
either of two pcrspectives. We may assume a perspective in which 

I~ See, for e"ample. Sdh F. Kreimer • . 4.l1ocationa/ SanNions: The Pro~lem of Negath.:e R~f{hts 
in a Posirit't Statt, 132 U Pa L Rev 1~93 (1')84); Kathleen .\1. Sullivan, Un,onmtutwnal 
COI1ditions, 102 Han' L Re\' 1413 (1989); Cass R. Sunstein, Wiry the Ul1crmstirurjol1a/ Conditions 
Doctrint Is an Anachronism, iO BU L Rev 593 (I9Q()). 
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the !!o\,ernment tolerates all fighting words; in that case, the prohi
biti~n oi racial fighting words indeed smacks oi a p"nalty. But 
altt:::rnati\'ely, we may assume a perspecti\'e in which the govern
ment prohibits all righting words; in that case, a ban on racial 
fighting words seems a mere nonsubsidy (with any exemption from 
the general prohibition counting as a subsidy). 

As in the funding cases, the choice between the t\\'o stanccs
protection of righti~g words or no protection of fighting words-is 
frequently unclear, and for much the same reason. Given a \\'o~ld 
in which the gon~rnmcnt may (and frequently docs) hut need not 
protect fighting words, either stance may seem justified. In this 
cont..:-xt too, it is no mean feat [Q determine the normal or natural 
state of affairs, or a citizen's entitlement. And thus in this context 
toO, it is no mean fcat to characterize the government action at 
issue as either a penalty or a nonsuhsidy. 

Consider, for example, two alternative avenues that a municipal
ity might take to achie\'e the result oi the St. Paul ordinance. First, 
suppose that a city government initially outlawed all fighting words 
and then, at some later date, repealed the measure except as to 
racial tighting' words. The repealer in this example is as optional 
as the provision oi iunds in Rust. It follows that the remaining 
prohibition, no less than the refusal to fund abortion advocacy, can 
be considered a mere nonsubsidy. Or, second, suppose that a city 
gO\'ernment enacted a statute prohibiting fighting words generally, 
but then exempting, as a special act of legislative grace, non-racial 
fighting words. Here too, an ohvious argument can be made that 
the exemption is a subsidy. all else nothi,ng more than a refusal to 
subsidize. 

This characterization seems more natural in the hypothetical 
cases than in R.A. V, itself, hut that in no way undermines the 
point I am making, The characterization seems more apt because 
in choosing a stance from which to view government action, we 
instinctively consider huw the world looked prior to the action 
and whether the action singles out certain speech for favorable or 
unfavorahle treatment. 59 But this is-or, at the very least, should 

,9 So;:e Kreimer, 132 U Pa L Rc\" at i359-il (cited in note 5~). Kreimer explicitly Jd\"ocates 
the u~c of thc.~e factors to classify gO\'ernment action as a penalty or a non~uhsiJy and to 
dctcnnine, on the ba:.i .... of this ciassifica.tion, the action's constitutionality .. \Iy own proposed 
analnis doe:. not depend on these considerations because it views .IS essentially irrelevant 
ill the underinclu~ion context the determination whdher government action constitutes a 
p .... nalty or subsidy, See text following: note M. 
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he-as true in funding cases as in noo-funding underinclusion cases 
such as R.l1. V. Whlt the hypothetical ClSes show is that the same 
debate Over the proper characterization of gO\'crnment action may 
arise in each of these contexts, 

Thus far. the discussion suggests two points: first, that cases like 
R.A. V. and Rust cannot easily bt: distinguisht:d On the ground that 
the one involves a penalty. the other a subsidy; and second, that 
the distinction fails because~ as shown previously) the cases ali~e 
emerge from an area of government discretion. Lest it be at all 
unclear, ~ emphasize that I am nor, either here or elsewhere in 
this essay, equating funJing cases \,,'ieh all cases innJh'ing a direct 
prohibition of speech. Rather) I am equating r'unding cases with a 
specific kind of non-funding case-thar invoking undtrinclusion, 
In these cases, as in funding cases, classification of the gO\'ernment 
action at issue (as penalty or nonsubsidy) is problematic, It is so 
because these cases. like funding cases, arise against a backdrop of 
government prcrogative: go\'crmncnt may, bur need not. act with 
respect to the speech at issue. ,,V ere the Constitution w command 
a certain action, the problem would e\'aporate. It the First Amend
ment, say, required the guvernnll.:11t TO protect fighting words, the 
requirement itself would establish the proper baseline, and any 
deviation from the protection of fighting words would constitute a 
penalty, Similarly in the funding cases, if the Constitution required 
the government to pay for the exercise of speech rights, an~' refusal 
to fund speech would penalize th" speaker. The difficulty arises 
when government has no such general obligation-when (assuming 
no breach of applicable neutrality rcquireinents) it can protect or 
not protect. fund or not fund as it chooses, 

The essential point applies well beyond rhe particular contexts 
of Rust and R./i.. V As we hJ,'e seen, general government preroga
tive exists in a number of First t\mendment contexts: not onlv 
when the guvernment decides whether to fund speech (Rust), or t'o 
ban speech falling within proscribable categories (R.A. \f.), bur also 
when the government decides whether to prohibit speech in non
public forums, as in Greer, or ro isslic reasonable time, place. or 
manner regulations, as in 111oskv. Here too we rna,' ask whether 
the govern~cnt, in allowing only non-political spce~h on an army 
base, has penalized political speecb or subsidized non-political 
speech. Or whether the g()\'ernment, in permitting only labor 
speech around a school during certain hours, has granted a subsidy 
to labor speech or imposed ::1 penalty on all other expression. 
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In all of these underinclusion cases, we may play out endless 
arguments abnut whether government action with respect to some 
(but not all) speech has subsidized or penalized; \\'e may say that 
the government has subsidized expressive activities in declining to 

exercise the full powers allotted to it under the First Amendment, 
or we may say that the government has penalized expressive activi
ties in exercising only some subset of those powers. What alone is 
clear is that the subsidy/penalty line, properly understood, fails to 

separate anyone of the contexts involving content-based underin
elusion from the others. If one can be elassified as a mere subsidy 
case, so too can they aiL 

The argument so far. however, seems subject to the objection 
that it disregards the ordinary meaning of the terms "subsidy" and 
"penalty." In common parlance, to subsidize speech means to pay 
for it; the government subsidizes expression when it picks up the 
costs of such activity, transferring them from a speaker to taxpayers 
generally. By contrast, to penalize speech means to impose a bur
den on a speaker-by fine or other means-that extends beyond 
requiring her to pay for her own expression. 60 From this stand
point, Rust involves a subsidy because the government is paying 
for speech (thus redistributing from taxpayers to speaker), whereas 
R.A. V. involves a penalty because the government is imposing an 
extra cost on the speaker (thus effectively redistributing in the op
posite direction)_ Therein, it might be said, lies the difference'l 

A bit of examination, however, reveals otherwise .. The reason is 
simple: There are many ways for the government to pay for speech, 

(,0 Richard Epstein and ~lichacl.\lcConneil. in slightly different ways, build theif concl-V
tions of the whole unconstitutional conditions doctrine on this redistributive conception of 
the suhsidy/penalty distinction (although .\lcConneil also belie\·cs that sume government 
actions counting as subsidies under this analysis still may violate the First Amendment). Sec 
Epstein (cited in note 12); ~lichael W. ~tcConnell, (Jllcrmstitut;onaJ Condiliolls: Unn:cogniud 
Implications for the Establisbmtlll ClaWl.·, 20 San Die~o L Hev 255 (1989). 

61 Under this approach. somc "funding" cascs of COUfse will turn oui to im'olvc penalties, 
rather than subsidies. One example is FCC~' L£ague f!! Women V()tm. 408 US 304 (11)84). in 
which the Court im·alidated ~ statute prohihiting broadcasters who received any federal 
monies from airing editorials; the effect of the statute was not merely to CUt off go\"ernmem 
funding of editorials (a nonsuhsidy under this approach). but to CUI off funding of all the 
broadca~ter's activities if it aired editorials (a penalty under this appfoach because the bene-· 
fits withheld went beyond the costS of the speech). See .\1.ichael W .. \IcConnell, The Stkctiw 
FUlldillg Probltm: A.horriolls and Rtligious Schools, 104 Han' L He'· 989. 1016-17 (1991). The 
primary point I will makc is different: that "non-funding" underindusion cases like R . .4.. V. 
may rum out to in\"Oh'e subsidies under a test focusing on whether gm'ernment is merely 
refusing to pay for speech or exacting some additional cost from the speaker. 
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and all content-based undainclu:-;ion cases-regardless whether 
they involve the writing of a check from taX r~\'enues-in\'oh'e 
some mechanism bv which the gm-ernment picks up some of the 
COSts of a speaker's expression. 

Consid~r in t~is regard the ordinance in R.A. v.. \yhich regulated 
a brand of fightmg words. Such expression, by definition, imposes 
a cost not merely on other indi\-iduals (the targets of Ihe fighting 
words), bur on society at large: fighting words "are of such"sligh~ 
social value as a step to truth that all\' benefit that rna\' be deri;'ed 
from them is clearly outweighed by ;he social interest 'in order and 
morality. "62 It is indeed partly because of the social cost caused by 
fighting words thar the Court has placed them in a wholly pr~
scnbable category. May Il thcn not be said that in declining to 
regulate fighting words. the gO\'ernmcnt picks up tht.: cost o( the 
speech, effectively paying (or forcing other citizens to pay) for it' 
The regulation 'If fighting words then appears a mere nonsub
sidy, the refusal to regulate a classic example of subsidization_ 6J 

Under this approach to the penalty/subsidy distinction. there is no 
more a constitutional "penalty" on speech in R.A. V. than there 
was in Rust. Both involve decisions to suhsidize some expressi\'e 
activities and not others. 

Other kinds of content-based underinclusion cases also raise, in 
this sense, the issue of selective subsidization. Return here ro the 
n~~-public forum cases such as Greer, which invoked speech on a 
military base. The donation of such public property-property 
\~hose ordl~ary usc is to some extent incompatible with expres
SlOn~consUtutes a subsidy, an absorption by the public of the 
costs associated with allowing expressh'e activity! in the forum. The 

~ chaph"nsky "'.j\'c--~ HampShire, 315 US 50S, 5i2 (IQ..i.2). The COSt or tilo!htin!.! \\"t)rds 01,1\. 
take ~ number o~ forms. If such \\'ord~ ·'hy their H~rr utterance inflict inlun·.:-; thev will at 
least Impo,~e a I.hre~t ?arm on their target; if they "tend to in.:ite an immediate u'reach of 
the pe~ce, they .wlli Imp<hc a~ well a cost on the general puhlic, including monc:v spem 
for police protectIOn. ~ . 

6JTh . fh .-. e same IS t.rue 0 t e regulation Of ~peech falling within any otht:r catC"g'If\· ot wholI\' 
or partially proscnbable expression. ~uch as obscenity or S\lme kinds oi.libel. S-uch regulation 
ap~rs a mere nonsubsidy, in that it operate.~ t(, pre\·ent the ~pcJ.kcr from tran~ferring 
slgnl.ficant ~osts to the. public; conversely, a refusal to regulate in the~e areas works as; 
subSidy.: wl~h the. puhhc d.e[e~mining .I~ aLsor.b t~e (·osts of the: expression. For discussions 
of the v.ay In which cnn~ntutlOnal pnVllegc~ III hoo:llaw su?~iJize speakers dt the expense 
of th~se defamed, see RI~har~ ,\. Posner. ~conom~c .4..mJ~ms uf ~'(:.' § 27.2 at 67{) (Linle, 
Brov.n, 4th cd 1992); Frederick Schauer. L-llcouphllf( Fra S""CCD 92 Colum l Re,· 11'1 
Il26-4J (1992). • r-, . - .•• 
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denial (If access to such property, by contrast, appears a~ a simple 
n:fusal to subsidize exprl:ssion. 6-1- The same is true of cases arising 
from sciecti\'e impllsition of otherwise valid time, place, or man
ner restricrions, such as lHelromedia. Here too, the government has 
determined that speech (in the form of billboards) imposes costs on 
the public. With respect to certain kinds of speech, that cost is 
absorbed by the taxpayers; with respect to other kinds of speech, 
the COSt is thrown hack on the speaker. 

The a bilit)' to vic\\' all underinclusion cases in this manner again 
springs from their common grounding in a sphere of government 
discretion, As a general rule, the government has discretion to 

regulate or limit speech (assuming no violation of neutrality princi
ples) precisdy when such regulation plausibly may be described as 
a mere nonsubsidy in the sense just described. Thus, even if we 
view the subsidy/penalty line as appropriately defined by the direc
tion oi redistribution (from the speaker to the public or from the 
public [0 the speaker), cases such as R.A. v'-cases in which the 
government starts with general discretionary powers-appear not 
,'erv different from direct funding cases like Rust. Whatever differ
ences may exist in the form of the subsidy cannot he thought of 
constitutional significance. 

But more than this may be said, for even if the penalty/subsidy 
distinction could serve to separate some underinclusion cases from 
others (Rust, fur example, from R.lI.I'.), the distinction would re
main, in the context of underindusion cases, essentially irrelevant, 
As~ume for the moment that the action in\"olved in R.A. \f. consti
tutes a ··penalty." The First Amendment objection to the action 
cannot focus on the penalty itself-cannot 1"ocus, for example, on 
the extent to which it, relative to a subsidy, cuts off speech-given 
that the fighting words doctrine permits the government to penalize 

f)-l The! relation of this "nalysis [0 public forum doctrine rai~es interesting questiom. As 
pre"ivusly nott!d, the guvernmenl has a broad ubligation to donate public forums for exprcs~ 
sivc purpo~cs. The public forum cases thus might be viewed as stating: an exception to the 
g:.:ncral rult" that the gO\'emment need not subsidize expre.~sion; indeed, I have considered 
public forums a~ (orced subsidies at nOle 53. In keeping with the understanding of subsidies 
and penaltie,; used in thi.~ discussion, however, we might cunsider the public forum cases 
not to involve subsidies at all. If public forums arc at least in pan definoo as places compatible 
with expressive acti\·ity. thcn permitting speech in such place.~ imposes few additional costs 
un the pulolic. Cf . .\kConndl, Tbt Selwit.'t Funding Problem, 104 lIar\" L Re,' at 1033 (cited 
in note 61). This case. however, becomes more difficult to m;\kc as public forums arc 
incn:asingly defined. a.~ rhey have bcen in rceell[ year.~, simply in term~ of some historical 
critcri:J.. Sn- /lr/tmarilJllai Socit~y for Krishna Consciousness t! Lee. '12 S Ct 2iOI (PJ92). 
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all speech of this kind. The objection instead mllst turn on govern
ment selectivity: the gm'crnment has (dis)fan)reJ some speech on 
illegitimate grounds. In other words, if a selcctin' penalty in a case 
like R.A.I'. is constitutionally forbidden, the reason must hl"e 
evervthing to do with the selection, and nothing to do \\'ith the 
pen~lty, ;;·hich is, in and of itself, perfectk pe;missible. And if 
this is so, any distinction ~let\\'een a case like I?.A. V. and a case 
like Rust cannot lie in the differing terms "penalty" and "subsidy." 
These terms should be viewed as constitutionally irrelevant; what 
has meaning in the cases-and in ali underinclusion cases-is gO\'

ernment selection. The Court's foclls should be on this issue, and 
not on a set of tcrms bearing no real relation to it. The penalty / 
subsidy 'distinction provides meagcr aid in explaining Rw,t, R.A. V'., 
or any other case of content-based undcrinc1usion. 

B 

Unstated in any decision, hut perhaps \'agudy percei\·eJ. by the 
Justices, is another notion-this one relating to the gm'ernment's 
own speech-that may explain the divergent outcomes in Rust and 
R.lI. I'. and, more broadly, challenge the existence IIf a single cate
gory of content-based underinclusion cases encompassing Rl(st, 
R.A. 1/., and others. The argument starts from the pn:mise-not 
undisputed but generally accepted-that the First Amendment 
places few limits on the government's own expressi\'c activities; by 
and large, the government may speak as it chooses.05 Of course, as 
a physical if not a constitutional matter, '"the government" cannot 
speak; it can speak only through employees and agents. To say, 
then, that the First Amendment allows the govcrnment to speak is 
to say that the First Amendment allows the government (more 
precisely, its employees and agents) to hire employees and agents 
to do its speaking for i t·. 6(, 

6) For purpose!~ of thi.~ discussion, I accept the premise that the first Amendment impt)~es 
only minor limits on the gm'ernment's own speech. For a lengthy :md criticai exploration 
of this premise, see .\lark G. Yudor. lI'hm Gv~wnmtnt -"peaks (Uni\"t~r~itr uf California Press, 
[983). 

M The Supreme CoUrt has indi .... ated that the First :\mendmem protl..-cts el"en an indi\"iJ~ 
ual's decision to hire or otherwi.'>c pay tor ~ ~pe,lkcr, but abo ha~ .,uggested thllt the c()nstitu~ 
tional interest in .~uch vicarious ~p('ech j~ of some lesser magnitude than the interest in direct 
speech. Sec Bud:l.:;' 't' Falto, -fH US I (J<Ji6) (dis'::lIs~ing win- a limilJ.tioll Oil cumriburions to 

political campaign,~ posc~ fewer comtitutional problems thi!.~ a limitarion on llircct campaiL,rrl 
expenditures). ~ 
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From this premise emerges a claim that (at least some) govern
ment funding cases differ froIll all other cases of content-based 
underinclusion. When the government funds speech, even of hith
erto private partics, the government is merely hiring agents to en
gage in speech for it. ]n paying 'tor speech, it is speaking; if the 
latter is permissible, so is the former. Thus a decision like RuSI 
becomes justifiable: in funding certain kinds of speech, the govern
ffil,;ot effectively is engaging in rhe speech, and so the Constitution 
imposes few limits. But the same cannot ~e said, or so the argument 
goes. of a case like R.A. V., which invoh'es restrictions on the 
speech of private parties. The go\'ernmenr's plenary power O\'cr irs 
own speech pr~wides a constitutional has is for decisions to fund 
expression of a particular kind, but provides no basis for decisions, 
even if wholly voluntary, to permit speech of a certain content. 67 

This argument can be contested on two independent grounds. 
The first disputes the equation of "gm'ernment speech" and govern
ment funded speech. The second disputes the differentiation, with 
respect to "government speech," of funding decisions and other 
kinds of content-based undcrindusion. 

T,) appreciate som~ of the difficulties involved in equating gov
ernment speech with government funding.,-because government 
can speak, it can fund others to speak-consider the following 
hypothetical: a city council enacts an ordinance providing that any 
person \.vho endorses the actions of city government shall be enti
tled to a cash grant or tax exemption. 6i1 The city government it
self-by whicb I mean municipal employees acting in their official 
capacity-constitutionally could engage in speech of this kind, and 
such speech might drown out, and hence render ineffective, coun
te,vailing expression. Given this power to speak, the hypothetical 
subsidv scheme cannot be attacked on the bare ground that it skews 
public'debate ahout municipal government; the government's own 
speech also may have a skewing effect. And yet, the hypothetical 

61 I am grateiul to my colleague ,\Iichael .\1cConneli for rai~ing this argument with me, 
though I do not _think it shuuld be Laken (at lea~t in this barehunes form) as a statement of 
his ~sition. 

6, Few would question the equi\'alencc of:l cash gram or other dirl!Ct expenditure and a 
tax exemption, deduction, Of credit in a scheme of this kinJ . ..-\S the Supreme Coun has 
recognized, "Both lax exemptions and tax deductihility are a imm oj slIl::isidy that is adminis
tered through the tax system." Re..f!on ,,"' Taxation t::ith Rrprcrrnlotion, -+61 US 540, 544 (1983). 
Indeed, such tax provisions frequently arc refcrred to as "tax e-'.-pcnditurc.~." See Bernard 
Wolfman, Tax Erpmditures: From Itka to Idroiogy, 99 I-Iarv L Rc\' 4QI (l9i15). 
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funding scheme seems (at the least) constitutionall" problematic
far mOre so than what might be called direct government speech. 
The First Amendment problems also SCtm severe in a case, more 
closely analogous to Rust) in which the government makes cash 
grants not to tbe public at large, but to all political clubs ior pur
poses of speecb endorsing city government. \\'h,' do these funding 
programs appear to present greater constitutional difficulties than 
the government's own exprcssion?fi9 

As an initial matter, when the go\'ermnent irself speaks in fa\'or 
of a position, we (the people) know who is talking and can evaluate 
the speecb accordingly. (When the government speaks to laud it
self, we may pay the speech little attention.) By contrast, when 
the government finances hitherto prh'ate parties to do its speakingl 
we may have little understanding of the source of the expression. 
This problem is particularly acute if we do not know of the exis
tence of the funding scheme; then we will consistently mistake the 
interested for the impartial. But even if we know of the funding 
scheme, we will face a .problem of attribution. The speakers may 
have engaged in the same expression without any gO\'ernment 
funding; alternatively, the speakers may have foregone their ex
pression (or even espoused a different "iew) in the absence of a 
subsidy. We do not know whether to treat the speakers as indepen
dent or as hired guns. We thtis m'" give the speech more (or less) 
weight than it deserves. 

A related concern is that the funding scheme will operate to 

distort or influence the realm of private expression in a manner 
that systemically advantages public power. \"hen the government 
speaks directly, it merely adds a mice (though perhaps a resound
ing one) to a conversation occurring among private parties. \Vhen 
the government speaks through subsidy schemes. it may change 
and reshape the underlying dialogue. What once were pri"ate 
choices-shall I praise the city government, criticize it, or say 
nothing at all?-now become in some measure governmental. as 
citizens calculate a set of economic incentives offered to them hy' 
government actors. The resulting choices hy' private indh'iduals 
and organizations may give greater volume to the gm'ernment's 
voice than the government could ha\'c achie\'ed on its own. As 

fa For a relatl:d di~cussion of thi~ que~tion. sec Cass R. Sun~tein. Thl' Spr..\'Cb J/arlw (Free 
Press, forthcoming). 
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important, such funding schemes may subvert the very ability of 
:l prh'3rt:: sphere to provide a countermeasure to go\'ernment power. 

, 
i 

Rust illustrates th~ way in which government funding may have 
both more potent and morc disruptive effects than direct govern
ment speech, c\'cn holding expenditures constant. The impact of I,' 
the government's own speech on abortion questions likely pales in 
comparison to the impact of ad\'ice and counseling given to preg- I 
nant women by health care providers. (The reason relates not only I, 
to the source of the speech-an apparendy independent profcs- I 
sional-but also to the time at which it occurs.) How better, then, I 
to communicate an anti-abortion message: through direct speech or I 
[hrough sdt:'cri\-e subsidization of health ~are providers? The Jatter . 
course amplifies the government's own message at the same time I 
as (and partly because) it wreaks havoc on the ability of those I' 

private partics in th~ best position to challenge the message to 
provide a counterweight to government authority. 7n I 

But even if, or to the extent that, government funding decisions ! 
can be .:quated with government speech, so too can other content
based underinclusive government actions. Suppose (to borrow a 
hypothetical from Justice Scalia's opinion for the Court in R.A. v.) 
a city council enacts an ordinance prohibiting those legally obscene 
works-but only thos~ legally obscene works-that do not include 
an endorsement of rhe municipal government. 71 The hypothetical 
involves an exemption from otherwise permissible regulation, 
father than a direct cash grant or an exemption from taxation. Yet, 
as shown previously, no reason exists for treating the one as differ
ent from the others. [n rhe regulatory exemption case, the govern
ment is still paying for speech in every signiticant respect: the 
speaker receives a benefit for expressing views supporti\'e of city 
government, and the government absorbs costs of the expression 
that normally would b~ borne by the speaker. The mechanism is 
different, but the es~ential act is the samt:. If the government 

7U I do not chlim chJt \!\"cry government funding program will po!>e these Jangers or that 
no funding program should be assimilated to gowrnment speech. A funding program Illay 
be constructe:d in so narrow a fashion as to appear ide:ntical (or nColrly so) to thc gO\'crnment'~ 
own expre:ssion. This will be true when the constitutional concerns I hol\'e di.'>Cussed arc 
slight or absent. But as I will shu\\', the samc mol)' iJe: said of other (non-funding) decisions 
im'olving content-bascd underinclusion, The fact of funding is neithe:r neccs!>ary nor sufh
ciem to tramform contem-based underindusive action into gO\'emmcnt expression, 

il 112 S Ct at 2H3, 

I 
I 

! 
! 
L 

"speaks" when it pays for speech by private parties. then the gov
ernment is speaking in the R.A. V Court's hvpothetical. 
Th~ point can be made across the entire range oi content-based 

underinclusion cases, In Rust, of course, the government made a 
direct cash grant for some kinds of expresssion, bur not for others. 
In R.A. v., which Justice Scalia saw as perieeth' ana\.Jgous to his 
obscenity hypothetical. the govcrnIl)enr offered some expression an 
exemption from otherwise applicable regulation oi a proscribable 
speech category. The same mechanism is involved in cases, such 
as ,11etromedia, in "which certain kinds of speech recci\'e an exemp
tion from orherwise reasonable time, place, or manner restrictions 
on expressive activity. And in some sense, the non-public forum 
cases bridge th~ gap: a rule that allows certain speech but not other 
speech on, say, a military base, as in Greer, can he vie\\'ed either 
as a direct grant (of certain rights in property, rather than of cash) 
or as an exemption from a generally applicable regulation prohih
iting speech in a certain context. The key point is that the govern
ment actions in all these cases stand in a similar relation to govern
ment speech: in all, the government uses its powers, within a 
sphere of general discretion, to pick up the costs of speech-to pay 
for speech-of a particular content. 

The argument basc>J on government speech thus appears of lim
ited consequence. The argument does not successfully challenge 
my central thesis: that there exists a single category of con(ent
based underinclusion cases, all of which-r~gardless whether they 
involve direct funding-raise the same First Amendment issue. 
Nor does the government speech approach pnwide a compreht:n
sive way of dealing with this issue. \Ve can doubtless find instances 
of content-based underinclusion-again, some in\'oh'ing direct 
funding, some not-in which the gO\'ernment appears to be doing 
little more than speaking itself. 72 Yet surely, with respect to each 

1 In the non-publi(; forum context, for cXolmple. \\ c might wonder about J legal doCtrine 
that would permit :1 general to speak to troops on :l restricted military base: abuut. ~~y, 
alcohol usc, bUl would pn,'clude the general from inviting an expert on :J.lcohll] dependency 
to gh"e a similar speech, "\n example of this kind suggests {hat courts might well recogniLc 
the po!>sibility that. in ;J. particular (;;J.se. speech by :1 nominally pri\"ah.' party should be 
treated as go\"crnment spcf...'Ch. The inquiry ~hould focus on the concent~ memioned ab.)\'c: 
whether the spf...'t,.'Ch is clearly attributable to the government and whether the gO\ ernmcnt's 
action, in promoting the spet'ch, threatens to inrerfere with the realm of pri\',ltc discourse 
in a way direct ~()\'I:rnment "reech would not. Indeed, it is J)(hsiblt' that e\"('n direct gm'crn
meilt t:xpressi()n ,;hould be tested by standards of a ~imilar kind. 
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~;~~>~; ~ontent-b~i~' 'unde~i~du~ion mentioned, ~'e wil; ~~/l':- :p~~t~ert~i;~odific~;i(;~~'to thiF~;'~pl~ d-ri~ion of the cases~;:'" -
many (almost certainly, many more) cases in which the govern- I instances in which subject matter-based distinctions should raise 
menr, through use of its discretionary funding or regulatory pow- i constitutional concern and, perhaps too, instances in which \"ie\\'-
ers, is doing something more than speaking-is in fact influencing I point-based distinctions should' he tolerated. 
and shaping the world of private discourse in a way that accords I The Court, failing to recognize the common problem of content-
with its own beliefs of what kinds of speech should be promoted. I based underindusion, has employed a variety of constitutional 
R.iI. V. arguably is one example; Rust arguably is another. To treat standards in the kinds of cases discussed in this article. At one 
all this as permissible government speech is to ignore the scope and! extreme, the Court has indicated that within a sphere of general 
effect of the government action and the constitutional problems \' dIscretion, the government has near-complete freednm to make 
such actions may raise. It is to evade the critical question: In a I content-based distinctions with respect to speech. :\t the other 
sphere of general discretion over speech, when may government 1 extreme, the Court has stated that the government is barred (at 
prefer private speech of a certain content to private speech of ao- II least in the absence of the most compelling justification) from mak-
other? ing any such distinctions. Between these two position:; lit others, 

sometimes only half-articulated, premised on the notion that not 
IV all content-based distinctions are alike. Thus, the Court at times 

has indicated that within an area of general discretion, the govern-
The cases [ have discussed raise a common First Amend-! menr may restrict speech on the basis of suhject matter or speaker, 

ment issue and call for a common constitutional analysis. I do not II but not on the basis of viewpoint. These \'arious standards snme-
suggest that all cases of content-based underinclusio~ must "come I times correspond to the different contexts in which the problem of 
out" in the same manner. I do not, for example, assert that if r content-hased underinclusion arises, so that in each context a single 
R.A. V. is right, then Rust must be wrong, or vice versa. I claim i standard holds sway. More confusingly, a plurality of these st;n-
only that these cases, and others raising the issue of content-based dards may coexist and compete within e\'en :l single subcategory 
underinclusion. should be suhjected to the same constitutional of content-hased underinclusion cases. 
standards. The greatest disarray, as I ha\'e noted, appears in the selecti\Te 

Establishing those standards is no easy task. The problem of funding cases, in which the Court has adopted the full range of 
selective funding alone has confounded generations of judges and positions just described. Prior to Rust, the Court had indi~ated 
constitutional scholars. I have argued that selective funding cases that in the funding context, some kinds of content discrimination 
must be assimilated to other instances of content-hased underinclu- mattered profoundly, though precisely what kinds remained uncer-
sion. The difficulty, therefore, far from being eased, is in fact tain. Thus, in Ilrkansas Writers' Project, illc. -v Ral{lalld." the Court 
broadened. t explicitly rejected any distinction between subject ~atter-based 

In this part, I thus offer a preliminary-and necessarily I and viewpoint-based regulation, stating that all content-based reau-
sketchy-view of the proper constitutional approach to cases rais-, lation was subject to strict scrutiny. i-+ By contrast, in Regan ·v T::Xa-
ing the issue of content-based underinclusion. I start hy sorting lion with Representati(J1l,75 the Court held that the government, in 
through, in a more concrete fashion than I have done before, the 
diverse and conflicting ways the Court has responded to this prob- :I -+BI us 221 (1987). 

lem. I then suggest, taking into account the effect and motive of H IJ at 230. The ~trin¥ency ,nf the Court's analysis may be attributable I<) a ~peci;ll concern 
government action, a distinction between two kinds of content- a?nu~ press regulation. fhe COllrt emphasized Illat. "selecti\'c t:lx:aiun of the press-either 
based underinclu, sion: that involving subl·ect matter, which gener- smg~11lg out the pres .. as a whole o! targeting illdi\"idualllle~bers of tht' press-poses a 

pam~ular d~~gcr of abu.\c by the :St.lte." Id at ZlS. A .~tam:lafd .\0 stficl applying 10 all 
ally is acceptahle; and that involving viewpoint, which generally iii fundmg JemlOns wuuld prc\'ellt almo~t all gon:rnmem funding of expfes.~lon. 

not. FinaBy, harking hack to Rust and especially to R.A. V., I pro- )! 461 US 5-+0 (1983). 
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funding speech, could make some kinds of cuntent-based distinc
tions, but suggested in dicta that fumJing on the basis of viewpoint 
would "iolate the Constitution." Finally, in RtlSt the Court rook the 
position that the government could fund expression as it wished, in 
accordance with its "value judgments. nii In the context of funding, 
the whole question of content discrimination-inciuJing viewpoint 
discrimination-became irrelevant . 

In each of the other conrexts discussed in this article, the Court 
has concluded that even within a sphere uf general discretion, the 
First Amendment prohibits the government from making certain 
kinds of content distinctions; the Court, however, has adopted a 
less rigorous approach in non-public forum cases than in others. 
In the no~-public iorum cases, the Court has denied the govern
ment only the power to make viewpoint distinctions; regulations 
based on suhject matter or speaker identity, so long as they satisfy 
a toothlr.ss reasonabkness inquiry, are permitted: i8 By contrast, in 
cases such as Aifelromcdia or iHosle)', in which the Court considered 
limited time, place, or manner regulations involving either no pub
lic property or a public forum, the Court generally has applied 
strict scrutiny to all content-based exemptions, regardless whether 
the exemptions pertain to particular viewpoints or to more general 
subject matter categories. Here, the Court repeatedly has held that 
the go\'ernment "may not choose the appropriate suhjects for pub
lic discourse," even if. in doing so, "the government does not fa\'or 
(Hle side over another. "iQ 

The C)urr in R.A. F. leaned toward the position taken in cases 
such as Mos/ev, although with nunlerous hedges and qualifications. 

,6 11I:H 5-+8. 550 (uisappr{J\'ing funding decisions" 'aimed al the ~uppression of dangerous 
ideas'" (quoting CJII/lRarOIlO v l.Jlliud States, Hf! US .. 9H (1959)); id at 551 ("[A] statute 
de~igned to discourage [ile expression of particular, iews would present a vcry different 
question. ") (Blacklllun concurring). The Court, in approving spcaker-bascJ funding dcei· 
~ions and oisapprm'ing "iewpoim-based funding decisions. expressed no opinion on the 
pcrmi~sibiliry of funding uL'Cisions hased on the ~ubjt:ct matter of speech. In other cascs, 
howcver. the Court h;lS treated similarly speaker-based and suhj .. :et ntatter-b.tscd restric
tions, distin~,'uishing both from rotrictiun~ based on \·iewpoim. Sec. for example, Pr:rry 'V 

Perry, -+60 US 37 (1983); Comtlilts v NA .. lCP, -+73 US 788 (1985). 

;; III SCtat lin. 

;~ Thu~, for example. the' Court in Grur~' Spock, -+2-+ US 818 (19Ui). allowed a military 
b,lsC [0 exdude all partisan poiilicai speaker~, and the Court in l..ehmlln v Cit)' of Shaker 
lIeights. -+18 US 11)J; 1197-+), permitted a muncipal transportation sptcm to refuse to pmt 
political advertisements. SeC' also Come/iu.>", -+73 US at 80fi; Perry, 460 US at 49. 

;"Q JlrtromdioJ, Inc. 't'Sim Dirgo, 453 US 490,515.518 (191'11) (plurality); see Carry '/.. 8,.0'.:;n. 
++7 US "55, .. 60-61, -1-62 n 6 (I980); Police [kp't 'V Mosley, -+08 US n, 95, 99 (1971). 
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The R.A. V. Coun, of course, rukd that at least some COIl tent-based 
distinctions within a proscribable c:.lrt-gory of speech \'iolate the 
Constitution: "the First Amendment imposes ... a 'content dis
crimination' limitation upon a State's prohibition of proscribahle 
speech. ,,1>0 Hut what is the exact content of this limitation? The 
Court made clear that in the context oi pruscribable speech, the 
constitutional ban extends uemnd explicit viewpoint-based distinc
tions; indeed. in tht! first statement of its holding, the Court de
clared the St. Paul law unconstitutional because '-it made distinc
tiuns "solely on the hasis of the subjc..:ts the speech addresses. "Eil 

Yet the Court declined to Sav that in this sphere the First Amend
ment renders suspect all content-based restrictiuns: "the;: prohibi
tion against content discrimination is not ahsolute. It applies differ
ently in the cuntext oi proscrihahle speech than in the area of tulk 
protected speech."" Repeatedlv asking whether a rct!ulation would 
pose a "significant danger of id~a or \-iewpoint discrimination." the 
Court listed a ·series of constitutionally unobjectionable conrent
based distinctions. in The list closed with the sllQ'Q"estion that, 
within a proscribable category ()f speech, content-b~sed distinc
tions· may be permissible so long as thc~' present "no realistic possi-

Ii(! 112 S Ct at 254-5. 

Sl lu at ~5-+1. The ClJurt later concluded that the ordinance alSt) discrimin:lIl-d with rl'l.!:ard 
[Q ~·i~wpHim. but as I will discus~. thi:; argument at !eJ~t raisrd qllesri"n~; the Co~rt·.; 
dC:lsiOn thus dc~en.ded h~a~·ily ".I~ the: b.m ,)n subject maner restrit·tions. Witll re.'pt.'ct to 
thIS han, . the, m,ll0nty Opl1l10n dufered not only from Ju~tice Whitc's apprnJ.ch. but also 
from Jmtlcc StevC'os\ alternati\·e ;maly~i~. Unlike Justice White, lu~{ice Stcnws \\·ould view 
certain content-ba~t'd distinctions within proscribable catc1.!ories ~f ~pet:ch ;J.~ constitutionall\' 
tro~bling: But Ju.stice Stt:vens, unlike the R.A. r. m'ljorit~·, app,lh:ntiy would ;lc("ord aUf<;" 
matlC Strict scrlitlllY only to those COntent di~tincti(Jns based explicith' on viewpoint. S .. :e 
id at 256H-69. . 

6~ Id at 254-5. 

&} IJ at H45-·F. First On the li~t were distinctions supported L\' th .. \"<'~TY fac:tor that 
rendered the emire categor~: o.i speeeh pwscrib'lblc. To use _one of Justice Scalia's examples, 
the government could prohibit. frum the brO:l.J catC1!on' ot lcgallv {)b~cene mdterials. onl\· 
the "most lascivious displ:I\".~ of se~ual activity." Id·at -25-+6. \s ·ea..:h oj th~ con..:urrcnc~~ 
noted, this exception may flaw co\·crl.'d chI; St. Paul urdinance, which reasnnabh' could be 
viewed as an attempt to prohibit. fWIll {he enlire cat~"f\· of fighting w.)rds. th()~e which 
"by their \·ery u(tt'rancc" inflict the greatest injury or pOse' the !!r~>atcst d:lOger of retaliatory 
violence. See id at 1j5fl, 1565. J,mice Scalia also excepted from rig;tJrolis constitutional 
scrutiny laws containing comenl di~tinctiol1~ based on the "~econdar\" e·ffects·' (i.e., nuncom
municativc effects) of sf!t'ech. as well as laws dirt:"CtcJ ;u!ainst condUCt blJl inciJl.'nt;lllv 
cOl'~ring a ~ontent-bast:d ~ubcatf..'"gnry of pro'icribable spcc'Ch. S~'t;' iJ at 2:i46-"i. Finalh:, 
Ju~t1cc. Scalia woul.d. ~ave viewed lIl~)r~ !enie.n(l,Y (althoug~ his reasoning on this .:ount'is 
m)Stert.clU~) a prohibItIOn of speech tailing \\'I(hm a pm,cnhdble eare!:!:orv fhat is "directed 
at certam persons or groups," id at 25 .. S-yt'[ .lnother e~ception th.at ;ea~~)Il.:lbl\' could h:l.ye 
been used to insulate the SI. P,IUI (,rdinancc trom strict rc,·iew. . 
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bilit" that official suppression of ideas is afoot."" Whether a regula
tion- prohibiting expression on certain subjects ever could fall 
within this "general exception 11 to the ban on content dlscnmma
tion was left uncertain. 

What then is the right approach? When, if ever, will some man
ner of content-based underinclusion invalidate a speech regulation? 
As I have said, the same constitutional standards should govern all 
of the various kinds of cases discussed in this article. I do not mean 
to suggest that the government interests underlying the undc!'inclu
sive regulation of speech will he identical in all contexts. 1 he na
tun: o{the government action at issue-for example,. direct fundi~g 
of speech or regulation of speech within a non-public forum-will 
sometimes provide distinctive justifications for content-based Ufl

derinclusion. liS Thus, in acting as manager of a military base, the 
aovermnent may have-as it claimed to have in Greer-peculiar 
~easons for restricting some speech, such as the interest in insulat
ing a military establishment from partisan political causes. Simi
larly, in providing direct funding out of public coffers, the g~\'~rn
ment frequently will haVe! to take into account the limned 
availabilitv of revenues devoted to a particular program or purpose. 
But becau"se each kind of government action discussed in this article 
affects First Amendment rights in the same way, each should be 
held to the same set of justificatory burdens. The remaining ques
tion concerns the appropriate content of these burdens. That ques
tion is best approached by focusing on the nature of the First 
Amendment problem in all of these cases.' r 

Thus recall what theeourt c?nfronth·s in each
h 

one Off theselcdon- . 
texts. The governmen.t IS operatmg Wit In a sp ere () genera . IS

cretion: it can refuse to promote or allow any speech at all. Instead, • 
the government chooses to advance or permit .some, but not ot~er, I 
speech on the basis of content. If the Court stnkes down the action, 
citina content discrimination, the government can return to a gen- I o . 
eral ban, becoming (in terms of total quantity of speech) more, 
rather than less, speech restrictive. The government can prohibit I 

! all fighting words, can bar all speakers from a military b,ase, can , 
t 

8-1 Id ar 2547. As an illustration of a content-Lased distinction posing no threat of censor
ship of ideas, Justice Scalia hypmnt:sizcd an ordinance prohibiting only rhose obsccne mo
tion pictures featuring blue-eyed actresses, 

S! Cf. Sullivan, 102 Har\" L Re\" at 1503 (cited in nutc 58); Sunstein, H'k";> the UnCO/1Jtitu
lional Conditions Doctrine Is an Anachronism. 70 BU L Re\' at 007 (cited in notc 58). 
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prevent any person from using a noisy soundtruck, can decline to 
fund any speech. If all this is so, one way to approach the problem 
at least becomes cleaL What we need to ask is when content dis
crimination resulting in mt~re speech is of grt::atcr constitutional 
concern than content neutrality resulting in less. \Ve can hegin, in 
other words, to tackle the essential issue in all of these cases by 
rephrasing it (somewhat crudely) in the following terms: When is 
some speech worse than none?86 . 

A proper response to this inquiry should focus on both the ef
fects and the purposes of content-based underinclusive action. In 
other words, government regulation allowing some speech may 
raise greater constitutional problcms than regulation allowing no 
speech at all either because tht:: former has gravt;!r ctmsequen.ces 
than the latter or hecause the former more likely proct::eds from an 
improper impulse, Both considerations suggest an initial,. broad 
distinction between underinclusive action hased on viewpomr and 
underinclusive action based on subject matter. 

Consider first the possible consequences of underinclusive regu
lation of speech on the realm of public discourse. til Sometimes, 
such regulation will place particular messages at a comparative dis
advantage and, in doing so, will distort public dehate. An example 
is Justice Scalia's hypothetical (ordinance prohihiting alilegallv ob
scene materials except those containing an endorsement of city 
government. Such a law leaves untouched speech supporti\-e of city 
government, while restricting speech critical of city gm'ernn:ent, 
thereby skewing discourse on this issue. That obscenity (like nght-

S6 I't might be argued that framing the inquiry in this wJ.Y a~sumes unju'itifiably t~lat the 
government will rc~pond [0 the invalidation of a co~ren.[-ba:.,cd d.istincti?n. by ~xPa.ndmg the 
reach of the .~peech restriction. rather than by e1immatlng It entirely. 1 hiS objcctl~n .rec~)g
nizes, quite correctly, that in somc circumstances an apparcntly "grt:ater" power IS III tact 
practically or politically constraineJ; in thar cwnt. if t~e ."les~er" power is remo\"(~J. the 
gO"ernment will not c~ercise its. auth~rity at ~1I. S~c K~emler. B~ U. Pa L Re\~:lt 131_3 
(cited in nOll' 58). But m the settmgs discussed m thiS article, tht: objectIOn appear., to ha\ e 
only slight weight. The more expansi\'c !)()\\'ers here-enacting limitcd time, place, or 
ma~er restricdons. establi~hil1g broad speech restrictions for non·public forum.~. dedining 
to fund speech, prmeribing c:ltL"gories of speech like fighting worJs or ob~ct"nity-are. in 
most instances not merely thcorctically but actually a\·ailable; the gO\'crnmcnr very Ire· 
quently cxercise~ such powcr:.. We indeed may wish to keep in mind that, in some casc.s, 
the government as a practical matter will not be able tu-or, pcrhaps more Irc\luenrly, wEll 
oot wish to-expand the cO\'crage of a speech restriction, but the central inquiry in these 
contexts remains as I han: described it in thc text. 

s, See Stone, Contrnt Rcgulatioll and the First AmrndmCllt, 25 \\'0) & .\1J.ry L Rcv at ]t)H-
200, 217-"1.7 (cited in nme 40), fnr a full discussion nf these issues in connection not with 
content-hased underinclusion, hut with c()ntenr~bJ.~ed discrimination generally. 
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illg words) is by definition unprotected makes no difference to the 
analysis; the: distortion rdates to ideas and messages extrinsic to 
that category. It is trut! that the distorting effect occurs at the 
margin; persons opposed to city government can communicate this 
message through means other than obscenitv. Yet the ordinance 
rt!mains more constitutionally problematic than a total ban on ob
scenity, which would have no skewing effect at all on the dehate 
concerning city government. 38 Precisely the same point can be 
made in [he con[t!xt of direct funding. Assume our city council 
informed of rhe decisions in R,A. V. a~d Rust, instead passed a la\\: 
p",,;ding for puhlic iunding of all speech endorsing incumbent 
city ~Jfficials in their ~ampaigns fur reelection. Such a law similarly 
provides a comparative advantage to mt!ssages of endorsement, 
thereby again skewing public dehate. As with the obscenity stat
ute, the skewing effect makes the statute more troublesome than a 
complete absence of public funding. so 

Not all instances uf content-based under:inclusiun, however, will 
have such problematic effects. Contrast to the \riewpoint-based 
laws used above a set of regulations discriminating in terms of 
general subject matter. First, suppose that the city council enacts 
a law prohibiting all obscene materials except those dealing in any 
way with government affairs. It is no longer so clear that a tot~1 
ban on obscenity would hener serve First Amendment interests. 
At least facially, the law does not skew public debate about matters 

~~ Of cHur~e, a tn(al oao on ob~ccnity rcmo\'e~ all ()bsc~ne mes~afTe.~ from (he world of 
pUb.lie ~i~co~rse, .\~'hich in ~omc other world might be thought a co;~tituti()nal problem of 
large d.nllenslOn. I. he prenm.e here-acc~pted by the Suprellle Court-is that diminating 
ob~eemty pc!r !>e tr~m t~e. rc~lm ~f pu~lic debate raises no First Amendment problem 
whaboe\'er. .-\ prenllsc at Similar kind eXists in all cases of COntent-based underinclusion, 

W Thc notion of a skewing effeel. as set forth in the text, of course assumes that di~lortion 
:.IriSes Irom government, rather than from pri\'ate, action, That assumption ma\' be mi.~
placed. If there I!> "too much" expression 01 a particular idl'a in an unre1:!ubted w~r1d then 
W'\'crnmen~ ,tCtl,?n speciall,v disfa\'oring that idea might "un-skew," radl;r than skew, ~ublic 
~lscourse: Sec F1SS, tOO Hal"; L Re\' at 786-87 (ciu:d in nOle 53); SUllslein, Frcr Speech SO"':), 

)'} U Chi ,L Rev .al ~95-97 (ci~ed in, note 53) .. \n understanding of this point has special 
relevance In c~n~l~enng under~ncJum'~ government action. With rcspL"Ct to such actions, 
tbe only consntutlonal wurry IS equality among ideas: restriction, taken :.Ilnne. need not 
(oncern u!>. ~e s!tua~on is very diflerent in the caSe of other kinds of .~pecch restrictions, 
wh.ose un~onstlr:utlonahty m~y rest as much or more in considcrati()n~ of personal auronomv 
as III cons!dt!ratlO.ns of equality. See generally David A. Strauss, Persuasion, Autonomv, an'J 
Frttdom oJ &presslO,n, <JI,Col.um L RC\· 334 (1'191). !'\onethdess. I think [he assumptiOli used 
here to measure Jl~tortlOn IS generally, although not invariahly, proper. ;\ny other would 
allow the gO\'ernment [00 great-and too dangerou~-an authorin' to decide what ideas arc 
o\'t!rreprcsemed or underrcpres:!ntcJ in the market. . 
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involving govcrnment, as rhe viewpoint-bascd ohscenit~, ordinance 
did. 90 Of course, the law allows the USt of obscene materials to 

speak about govcrnment affairs 1 while restricting the use of those 
materials to speak abuut a host of oth~r subjects. But neither those 
who wish to spt!ak on such subjl2cts nor their potential audience 
can claim in any real sense that the ordinance harms them more 
than would a ban 00 all obscene materials. The law, viewed soldy 
in terms of effects on public debate, thus appears consistent with 
the First Amendment. And once again, the same i::i true of a similar 
statute involving the mechanism of direct funding. Assume that 
the city council passes a law providing for public funding of all 
candidates for elected office. Here too, the statute makes a content
based distinction: one kind of speech is funded, ;111 other speech is 
not. But as long as the law covel'S all candidates and parties, no 

. one can complain that the subsidy plan has effects on public debate 
that are constitutio.nall~· more troublesome than a refusal to suhsi
dize at all. 'II 

Yer effects are not all that matter in considering the permissibil
itv of contc:nt-based undc:rindusionj we also must take into account 
the purposes underlying the government acriun.IJ2 Notwithstanding 
that another, more speech restricti\·c action could have been taken 
(assuming a proper purpose), the purpose of this action-the action 
in fact taken-must fall within the raIl!!e of constitutional legiti
macy. What objectives rail outside that r;nge' It is a staple of First 
Amendment law that no government action may be taken bccause 
public officials disappro,"" of the message communicated. The flip 
side of this principle. as Geoffrey Stone has noted, is that "the 
government may not exempt expression from an otherwise general 
restriction because it agrees with the speaker's views. '193 ThuS1 as 
the R.A. V Court stated: "The government may not regulate use 
[of fighting words) based on hostility-or iavoritism-towards the 

\10 I comidcr at te:\t accompanying note llO problems relati!1~ [0 vi~\\'point-differcnlial 
consequences of _~uch facially "iewpoint-neutral 1:.1\\'5. It ma.\' weJl be that this ~Iatme look~ 
suificiently odd 10 heighten conccrns aLout such consequences. 

91 In coyering all parties and c:.lndidates, th..: hypothetic;!1 statute ~tands On tirm~r ground 
than the sub~idy ~chemc apprcwl-ci in Buckley t' l'oleo, 4:!.J US I (PJ76), which funds ~ome 
candidates and not others and thus may well distort debate on critical public nlalters. 

9: Again, (;cofl'rey Swne provides a fuller discussion of the~c issuc~, in the context 01 
discussing comem-ba~cd di:>crimination generally. in Content Rrgll/tlfion alld lilt Fim Ammd
mml, 25 Wm & '\lary L Rc\' at 212-17, 21i-33 (cited in note 40). 

9J Id at 228, 
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underlying message expressed. ,·W Other constitutionally disfavored 
justifications for government action also appear in the caseS-most 
notably, that the government may not restrict expression because 
it will offend others. Once again, as said in R.II. V., selective limita
tions on speech may not be justified hy "majority preferences. ,,')5 

Regardless whether the government could achieve the same or 
areater effects with another end in mind, the existence of such 
fhegirimarc aims should invalidate the action at issue. 

The distinction between viewpoint-based restrictions and suh
jeet matter-based restrictions serves as a useful proxy in evaluating 
the purpose, as in e"aluating the effects, of underinclusion. A re
turn to tbe set of hypotheticals offered above illustrates tbis point. 
The actions singling out for favorable treatment endorsements of 
city aovcrnment can be' presumed to stem from an illegitimate , <-
motive: what legitimate reason could lie behind these regulations? 
A similar danger presents itself with regard to any government 
action favoring or disfavoring a particular viewpoint: if suppression 
of the viewpoint docs not lie directly behind the action, at least 
attitudes toward the \'iewpoint may influence the decision.% By 
contrast, government actions covering speech of a variety of view
points, even if on a single topic, less probably emerge from govern
ment (or majority) approval or disapproval of a particular message, 
precisely because they apply' to a range of diverse messages. So, 
fur example, the statute providing funds for campaign speech likely 
stems from a desire to reduce corruption, and the ordinance grant
ing an exemption to obscenity involving discussion of government 
affairs may arise from the view (common and usually permissible 
in First Amendment law. though reflecting a kind of favoritism) 
that political speecb is of special constitutional value!' The key 
point is that just as subject matter restrictions will less often skew 
debate than viewpoint restrictions, so too will they less often arise 
from constitutionaBy improper justifications.98 

9-< 112 S Ct at 2S ... 5. 

95 Id at 2HR. 

\lo\ See Stone, ("on/(1I1 Rrgulation and lix First Amtndmmt, 25 Wm & .\lary L Rc\' at B I 
(cited in note 40). 

97 Again. however. this hypothetical regulation seems so eccentric that a clo~er examina
tion into both purpose and effects might be in order. See notc 90 and text at notc 110. 

9~ Se\.' Geoffrey R. Stone. Rmrictionr of Speech &causr of Its Conum: T/x Prculiar Casr of 
Subj(ct-,ua/lt'r Res/rictions, 46 U Chi L Rev 81, 108 (1978). 

. ,-, .... ,'. 
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So far, then, we appear to have a simple way to test governm~nt 
action of tbe kind tbis article addresses. Viewpont-based regulation 
should receive the strictest constitutional scrutin~', both because it 
skews public debate in a way a general ban (or refusal to subsidize) 
would not and because it more likek arises from an impermissible 
motive. By contrast, subject matter:""based regulation, which gen
erallv rais~s concerns of purpose and effect no greater than would 
a ge~eral ban, should recei\'e less :;earchi~g examination, inyolY~ng 
(as in the case of content-neutral regulations) a general balancmg 
analysis. 

Thus, for example, in Rust, the Court first would decide whether 
the selective subsidization rested on the speaker's viewpoint. There 
seems little serious argument on this score: the regulations, quite 
explicitly, prohibited funded projects from "cncourag[ingl pro
mot[ing] or advocat[ing] abortion," as well as trom engagmg m 
abortion referral anu counseling; at the same time, the regulations 
permitted funded projects to engage in anti-abortion ad\'Ocacy and 
required them to refer women for prenatal c~re a~d a.dupno.n se~
vices.9') Once the determination of yiewpomt dlscnmmatIon IS 

made in this manner, a strong presumption of unconstitutionality 
would attach, rebuttable only upon a showing of great need and 
near-perfect fit. If the government could not make this showing, 
the subsidization scheme would be s'truck down, lea\'lOg the gov
ernment with the option of funding either less or more speech 
relating to abortion. 

This result accords with tbe principles, relating to the purpose 
and effects of government regulation, underlying a strict presump
tion against viewpoint-based underinclusion. The regul~tions at 
issue in Rust can hardiv be understood except as stemmmg from 
government hostility t~ward some ideas (and. t~eir. consequenc.es) 
and government approval of others: the subSIdIzation .schen:e, as 
the majority itself noted, rellected and incorporated a ""alue Judg
ment. "100 Further, the regulations, in treating differently opposmg 
points of ,·jew on a single public debate, benefitted some ideas at 
the direct expense of others and thereby tilted tbe debate to one 
side. For hoth these reasons, a refusal to fund any speech relating to 

W·u CFR §§ 59.8(3)(2). 59.8lbX4-). 59.10, Sq.IO(a) (1990); 53 Fed Reg 2927 (I 98S). 

100 III S C( at 1772. 
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abortion would have heen constitutionally preferable to the funding 
scheme that the regulations established. 

Before this analysis becomes too comfortable, however, il final 
look at R,ll.l/. is in order. That case, far more than Rust, poses 
serious challenges-on every le\'e1-to the simple approach sug
gested so iar: to the abilit)' to distinguish uetween "iewpoint-based 
and subject matter-based undcrinclusion. to the relaxed constitu
tiunal standard applying to subject matter-hased underinclusion, 
and to the presumed impermissibility of viewpoint-hased underin
elusion. In so doing, R.A. V, forces modifications to the analvtical 
structure presented thus far, as well as a <..:ontinued willingn~ss to 
test that structure against the concerns of purpose and effect giving 
rise to it. 

To sec the difficulties R,A. V. presents, we should consider. as 
an initial matter. whether the St. Paul ordinance discriminated on 
the basis of viewpoint or subject matter. This undertaking involves 
three separate inquiries: first, whether the ordinance on its face 
discriminated on the basis of \'icwpoint or subject matter~ second: 
whether the ordinan(:e in pra(:tice discriminated on the basis of 
viewpoint or suhject matter; anJ third. which measure of discrimi
mtion (fa~ial or operational) i, to control if the answers to the first 
twO questions differ. In exploring these issllcs, and attempting to 
draw more general lessons from thcm, I will refer frequently to 
Justice S(:alia's and Justice Stevens's contrasting (:haracterizations 
of the St. Paul ordinance. 

Viewed purely on its 1'a(.;"e, the St. Paul ordinance, as construed 
by the ~'1innesota Supreme Court, appears to discriminate only on 
the basis of subject matter. The ordinance proscribed such fighting 
words as caused injury on the basis of race, (:olor, creed, religion, 
or gender-that is, such fighting words as caused injury on the 
ba:o,is of certain selected topics, For this reason, Justice Ste\'ens 
viewed tile ordinance as at most a suhject matter restriction: JOI all 
fighting words, littered by any speaker of whatever \'iewpoint, 
concerning another person's "ra(:c. (:olor, creed, religion. or gen
der" were iorbidden. Even Justice Scalia frequently reierred to 

the ordinance in this manner; in apparent acknowledgment of the 

101 JU$ti.:c Sren:ons initially :.lrgued that the ordinance W,b ha.,t:!.l neithcr on viewpoint nor 
on ~ubjcct nutter, but only on the injury ~'aused by the expressinn. 112 S Ct aI 2570. For 
dis.:u~sion of thi~ puim, see tcxt at notes 116-17. 

statutory language, he described the law as regulating expressiun 
"addressed to ... sp~cified disf;lvored topics." ;IS policing "disfa
vored suhjects." and as "prohibit[ingl .. _ speech solely on the 
basis of the subjects the speech addresses ... 102 Thus, if the analvsis 
I have proposed is correct. and if a law is to be classified as \'i~\\'
point based or subject matter based solelv b,' looking to the iace 
of the statute, thenJustice Scalia erred in findi'ng the discrimination 
worked by the statute to be unconstitutional. ' 

Beyond the question of facial discrimination~ howe\'er~ lurked 
another issue: Did the statute discriminate in its operation on the 
basis of \'iewpoint? Justice Stevens insisted that it did nor. Describ
ing how the ordinance would apply to both sides of a disput~d 
issue. Justice Stevens noted: "U]u5r as the ordinance would prohibit 
a .Muslim from hoisting a sign claiming that all Catholics were 
misbegotten, so the ordinance would bar a Catholic from hoisting 
a similar sign attacking Muslims. "iOJ Or (to take a simpler exampl;) 
just as the ordinance would pre\·~nt the use of racial slurs b,' whites 
against hlacks. so too would it prevent the l1S~ of racial ~'ilurs by 
blacks against whites. H14 Justice Scalia admitted this much, but 
nonetheless suggested that the ordinance operatt:d in a viewpoint 
discriminatory manner. In some deh:ucs, Jusrice Scalia reasoned~ 
the regulation would "license one side of a debate to lidlt freestvle, 
while req uiring the other to follow X-larquis of .... Queensb'urv 
Rules ... \05 As an example, Justice S(:aiia noted that a sign saving 
that all Catholics were misbegotten would be prohibited, bCC~llS~ 
the sign would insult on the basis of religion. but a sign saying that 
all anti-Catholic higots were misbegotten would be permitted. 

The conflict hetween Justice Scalia and Justice Stevens on this 
point serves as a reminder that the decision whether a statute Jis-

!!I1 112 S Ct at 2542, 1547; see id :It 2510 (Stewns dissenting). 

101.112 S Ct.1t 2571. Justice Stcycns a~~umcd in this example that'the .'ii!Jn~ would comti. 
tute nghting words. 

!~ Akhil :\mar makl:s the interesting point that JU~Iice S[e,·en~ seemt'd to ~o out (J) his 
way to avoid thi~ ob\'iou;~ t'~;ample. using in~tcad a hypmhetical ill\·ol\'il\~ nn:. minority 
groups. Amar notes too tb:H Ju~tice \\'hite's opinion appeared to aSSUIIll: that the Statute 
was a ... ymmt'trical, in the .~ense that it prott'CtcU Hlinerlble ... ucial I!roup~ from dominant 
social groups, but not "icc \'ersa. St'c Amar, 106 Han· L Rt'\':H 148-50 (cited in note 2""*). 
To the extent thc statute i ... rt';J.d in this lmillner-and Amar points Ollt that the explicit 
examples in the statute (burning t.:ros~cs :md swastikas) arc consistt'nt with this reading-the 
\'icwpoint discrimination inherent in the ... 1:atutc become ... quitt' (.b,·ious. 

lOS 1.1 at 2541\. 
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criminates on the basis of viewpoint may be highly contestable. 106 

The very notion of viewpoint discrimination rests ~n a background 
understandmg of a disputed issue. If one sees no dispute, one will 
s~e n~ \:ie\\:poi~ts, and correspondingly one will see no viewpoint 
dlscnmmatlOn In any action the government takes.107 Similarlv, 
how one defines a dispute will have an effect on whether one se~s 
a government action as viewpoint discriminatory. Justice Stevens 
understood the public debate on which the St. Paul ordinance acted 
as ,a d~spute between ,racism of different stripes. t08 \Vith respect to 

thiS dispute, the ordmance (ook a neutral position and effected a 
neutral resu,lt. Justice ~calia. by contrast, saw the dispute as one 
be.tween raclSts and ~he'r targets and! or opponents. With respect to 
t.hlS dispute, the ordInance appeared to take a side. By prohihiting 
hghtmg words based on race, while allowing other fighting words, 
the law barred only the fighting words that the racists (and not the 
fighting words that their targets) would wish to use. 

In this conflict, Justice Scalia seems ro me to have the upper 
h~nd: the St. Paul ordinance, in operation, indeed effected a form 
ot viewpoint discrimination. We can all agree that a law applies in 
a VleWp(Hnt dlscnmtn3tory manner when it takes one side of a 
public debate. We should also all he ahle to agree that one way of 
takmg Sides IS by handicapping a single contestant-and further, 
that. one way of ~andicapping a contestant is by denying her a 
particular means ot c(llnmunication (such as fighting words). 1()9 The 

. I~ The difficulty ~ay ari~c: in ~unsidcring cit.h~r facial or operational \'icwpoint dis..:rimi
natIon. llad .the.or~mance. on Its face, prohibited all racist righting words, the debate 
~ct\\"een Justice Scalia and Justice Stevcns presumably would have been the same. Justice 
:"'It<!\"en~ would ha\'e argued that the statute (m its face did nO[ discriminate on thc b.1sis of 
\'icwfx:lint hccause it prohibitt.-d all kinds of racist righting words. Justice Scalia, hv contrast, 
~\'ould ha\'e a~gued that [he statute ~'as facially vie.wpoim discriminatory bccause it prohib
Ited the fightmg words used by raCIsts, but not the fighting word~ directed at tht:nl. 

10; See Catharine A • .\lacKinnon, Feminism Unmodijied (Har.ard 1987) at ., I J ("\\'h . d' " <"1 ,-- at IS 
an . IS not a \'lc"\~:pOlm, mUCll eS5 a prohibiteJ one, is a matter of indiviJual values and 
~,)clal consensus. ). 

lOll Justic.e ~te"\"cns at one poin~ a~l.:nowledges a d~bdte between pn'ponenls of higutry and 
prop<)nen~s 01 toler~nce: but he mSlsts that the ordmanee also is neutral with respect to this 
d~uatc. 1 h~s, Justice, ~te\"e_ns say~ that the "response (II a sign saying that 'all lrcligiousJ 
blg\~t~ arc ~lsbt:gOlt:n IS a ~Ign saymg that 'all adnlCates of religious tolerance' are misbegot
ten. 112 :; C~ at :h 7 ~. ThiS statement has a lovely symmetry, but also a .st.·IlSI..'" of unrealin-. 
Prl'sumably, bigots \\:Ish [0 direct their speech nnt to abstract advocates of tolerance, b;'u 
to ~embers ~)f ~ dc:splsed !p"0up. The question R_A. V. presents is whether the gm'ernment 
ca~ Im)lOSe hmlts on the bigots' desire to do so. Here, Justice Stevens ignores Ihis i~s\le bv 
retramlOg the public debate. -

11)9 That a regulati~n depri\"e~ a speaker only of a particular means of comnlUnicatinn does 
not make the regulauon any less an example of \'iewpoint discrimination. InJeed. almost aU 
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St. Paul ordinance, it is true, handicaps both sides (and thereiore 
neither side) when Jews and Catholics, whites and blacks scream 
slurs based on religion or race at each other. But surely race-based 
fighting words occur (indeed, surely they usually occur) in some
thing other than this double-barreled context. In most instances, 
race-based lighting words will be all on one side, because only 
racists use race-based fighting words, and racists usual1y do not 
assail only each other. When the dispute is of this kind. the govern
ment effectively favors a side in barring only race-based fighting 
words. To put the point another way, if a law prohibiting the 
display of swastikas takes a side, no less does a law that punishes 
as well the burning of crosses. 

Yet even if this is so, the question remains ho\\' to categorize a 
statute (such as the St, Paul ordinance) that discriminates on the 
basis of viewpoint only in operation, and nor on its face. Do we 
ciassify the St. Paul ordinance as a subject matter restriction (in 
keeping with the face of the statute) or as a \'iewpoint restriction 
(in keeping with the way it works in practice)? Or, to put the 
question in a more meaningful way. regardless of the label we 
attach to the statute, do we treat it as discriminating on the basis 
of viewpoint or of subject matter? 

When a statute has so unbalanced a practical eiiect as the St. Paul 
ordinance, I think. it must be treated in much the same manner as 
a statute that makes viewpoint distinctions on its face. I ha\-e ar
gued that undcrinclusive actions based on subject matter generally 
should receive relaxed scrutiny because they pose little danger of 
skewing puhlic debate on an issue or arising from an illegitimate 
motive; thus, they usually will be no worse (and because less speech 
restrictive, often a great deal better) than a refusal to allow or 
subsidize any speech at all. But a subject matter restriction of the 
kind in R.A. V. flouts this reasoning. Here, the restriction, although 
phrased in terms of subject matter, meaningfully applied only to 
one side of a debate and thus had a tilting effect as profound as a 

cascs of underinclusion function only to remove a particular l1Ican~ of communication from 
the speaker: the . .;;peaker may not us~ fighting words; the speaker may 110t use a noisy 
soundtruck; the speaker may not. use the grounds of a military ba~e; the ~f>Caker may nor 
use go\"ernment funds. In all ot these cases, the gO\'ernment Jocs nO[ act to dimina[C 
completely an idea from the realm of public discourse, but mily nonC[heiess take a sid.::. 
That the gO\'ernmem's action depri\'cs a speaker only of a meall~ of communication is 
rclc\·ant. if at all. not to the question whether the action is \"iewpoint-bast.-d, but to the 
question whether. e\'cn if \·iewpoint.bascd. the action should be allowed. 



·' . ' . 
J 

.' 

72 THE SUPREME COURT REVIEW. . (1992 

\"iewpoint-bast:d regulation; rht: ordinance, though facially prohib
iting "race-based" fighting words, might as well hayc prohibited 
racist fighting words-that is, fighting words expressing the view 
of racism. And precisdy because the law operated in this way, the 
likelihood that it stemmed from impermissible motives must be 
[ftared seriously; knowing that the ordinance would restrict only 
a particular point of view, legislators might well have let their own 
opinion, or the majority'S opinion, of that viewpoint influence their 
\'oting decision. I Iv The ordinance thus presented the same dangers 
as a facially viewpoint-based speech regulation. 

It might be argued that in admitting this much, I h3\'e compro
mised fatally the position that underinclusive actions based on sub
ject matter generally should nut be subject to strict constitutional 
scrutiny. After all, many subject matter restrictions have vie\\"
point-differential efiects; in all such cases, it might be said, pre
cisely the same arguments ior strict scrutiny would apply. Further, 
the argument might run, it may be difficult to distinguish these 
subjec.t matter restriccions frum mhers, and it may he wise as a 
general matter to overprotect speech; thus, we perhaps should look 
upon all subject matter restrictions with suspicion. But this argu
ment ignores the special feature of. underinclusion cases: that in 
such cases, invalidating a suhject matter restriction will as likely 
(perhaps more likely) lead to less, as to more, expression. In this 
kind of case, a defensive, ovt::fprotective approach seems inappro
priate: we should treat subject matter restrictions harshly only 
when th~y pose real dangers of distorting effects or impermissible 
motive. To the extent, then, that the R.iI. V. opinion stands for 
the proposition that all content-based llnderinclusion violates the 
Constitution, lJ I the opinion is in error. 

This aspect of the analysis, no doubt, raises difficult questions. 
One set involves the determination at what point the viewpoint 
differential effects of a regulation that on its face invoh·es subject 
maHer alone should begin to give rise to suspicion. Need we \\lorry 
only about statutes such as that inyolvcd in R.A. V., in which the 

]!O A~ [he R.o'\. V. Court nuted, St. Pa~1 argut:1..1 that the law was Ilece~sary. among other 
rc-J.son~. to ~how that speech expres~ing hatred oi groups wa.~ "not condoned by the major
ity." 112 S Ct at 2548. It is diftkult to cum:ein: ofa more illegitimate purpose ior regulating 
~peech. 

ill See text at nmes 80-84 for discussion of the ambiguity tlf the R.1L \'. opinion tin this 
l.{uestjCJn. 
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regulation eifecti\·ely restricts one side alone: or n~ed we worry 
(00 about statutes with lesser, bur still noticeaLle, vie\\'poinr-based 
effects? Another set of questions inmlves the technique used to 
identify troublesome regulations. Should we use case-bv-case anal
vsis! ~r should we trv'" to devise some more general standard to 

~eparate out the most ~langerous restrictions ba"sed facially on sub
ject mattcr~ \Vhate\,er the precise answers to these questions, 
though, the basic point remains: on som~ occasions, a regulation 
that on its face involves only subject matter must be treated as if 
it involved \'iewpoint; on most occasions, it need not. 

In this statement, however, a final question lurks: When, if e,'er, 
may we tolerate \'iewpoint-based underinclush-e actions~ Sl:lppose, 
for example 1 that the gO\"t;~rnmcnt wished to fund pri\'3te speech 
warning of the dangers of tobacco. \Vould the go\·ernment also be 
required to fund pri"ate speech minimizing the health risks associ-' 
ated with smoking? One answer to -this question is to insist on 
strict \'iewpoint neutrality in the support of private speech; then 1 

if the government wished CO express an anti-smoking message, it 
would have to disdain private speech and do the job itself. Yet this 
answer runs contrary to many of our intuitions. The same point 
can be made by using a hypothetical along the lines oi R.II. V. 
Suppose that the government banned all (but only) those legally 
obscene materials that featured actors smoking cigarettes. \Vnuld 
this action seem any more objectionable than the example Justice 
Scalia gave of innocuous selectivity within a proscribablc cate
gory-the prohibition uf all (but only) those obscene materials iea
turing blue-eyed actresses?lJ1 T'he smoking ordinance may seem, 
if anything, less troublesome; it, at least, has a reason. And yet the 
ordinance discriminates on the hasis ot viewpoint. 

I cannot here consider in detail the circumstances in which \"ie\\'
point-based underinclusinn should be upheld. I will note, however, 
a few points that may serve to structure future inquiry regarding 
this issue. These relate. first 1 to the possibility that some view
point-based underinclusion may be adequately justified even under 
a compelling interest test, and, second, to the more remote possibil
ity that some viewpoint-based underinclusion n~ed not be sub
jected at all to this most stringent standard. 

1l2 112SClal2H7. 
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The initial point is-or should be-obvious: strict scrutiny need 
not invalidate a \'i~\\'poinr-hased underinclusi,"e action. The test, 
as stated by the Court, is whether the regulation is both necessary 
and narrowly tailored to serve a compelling interest. III In R.A. V., 
the Court mistakenly' interpreted this test to create a pcr sc rule 
against viewpoint underinclusion. Action of this kind, the Court 
said, is never necessary, because the government can always enact 
a broader speech regulation. Ilf But if the speech additionally cov
ered by a broad regulation fails to ad,"ance the interest asserted, 
why must the government restrict it as well? Assume, for example, 
that the government has a compelling interest in ensuring that 
.children do not start smoking; assume as well that speech extolling 
cigarettes in the immediate vicinity of a school leads children to 
start smoking. ~'Iust the government, to prevent this speech, cnact 
a law that restricts speech in the vicinity of schools to the full 
extent allowed under the Constitution? Wuuld such a law be either 
"necessary" or "narrowly tailored" to serve the asserted interest? 
The questions answer themselves, A vit:::wpoint-based underinclu
sive action should not be held invalid (as it was in R.A. V.) on 
the mere ground that it is, by definition, underinclusive. If the 
gO\'ernment can show-if, for example, SI. Paul could have 
shown-that it has a compdling interest, that it must regulate 
speech to achieve that interest, and that it has regulated all (but 
only) such speech as is necessary to achieve the interest, then the 
government action should pass strict scrutiny, 115 

The second point I make more tentatively: indeed, I pose it 
as a question: ~'lust all viewpoint-based underinclusive actions be 
subject to strict scrutiny, or are there some "viewpoints" that in 
the context of underinclusion need not be treated as such? The 
examples I ha\'e used, relating to viewpoints on tobacco use, seem 
to suggest that not all viewpoints are alike, although it is difficult 
to fashion a principled reason why, If Ollr intuitions rebel against 
the idea that the government cannot fund speech discouraging 

III Sce, ior cxamplc. Perry ';.. Perry, .J6O us 37, 45 (1983); Comdius v .\'AACP. 473 US 
788, 600 (i<}85). 

IH Se.;- 112 S Ct at 2550. 

III Sce Burson v FrcemaJl, 112 S Ct 1846 (1992), for a recent First Amendment case in 
which the Court understood the compelling intercst standard in this m;mncr (although 
pcrhaps misapplicd it). In kceping with thc esscntial thcsis oi this articlc, I belicvc this 
standard should govern in all cases of \'iewpoint-based underinclusion, including funding 
dcci5ions. . 
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smoking without also funding its opposite, they do so for some 
combination of three reasons, each of which exists in tension with 
common First Amendment principles. First, the debate in this 
case, bv its naturc, offers the hopt: nf right and wrong answers
answe~s subject to verification and proof. Second. societv has 
reached a shared consensus on the issue; the answers, in addition 
to being verifiable, are widel,' helieved. And third-and most im
portant-one side of the debate appears to do great harm. When 
these factors join, a viewpoint regulation may appear Justlflable 
whenever a more general regulation could exist. Then. gO\'ernment 
disapproval of a message may seem nn longer illegitimate, because 
the disapproval emerges from demonstrable and acknowledged 
harms; then too, the distortion of debate resulting from the go\'ern
ment action may appear not \'icc, but virtue. Some speech here 
seems better than none. 

Justice Scalia's and Justice Stevens's opinions in R.A. V. included 
a debate on just these issues. Justice Stevens first charactenzed the 
St. Paul ordinance not as viewpoint-based, not e\'en as subjt:ct 
matter-based, hut as injury-based: the ordinance han ned speech 
that caused a special and profound harm. Justice Scalia mocked this 
approach, dismissing it as aword-play": "What makes the [injurv] 
produced by violation of this ordinance distmc( trum the [InJury] 
produced by other fighting wurds is nothing other than the hlct 
that it is caused bv a distincth'e idea, conveyed b\' a distinctive 
message. "I" Repli~d Justice Stevens: the Co~rt faiied to compre
hend "the place of race in our social and political order"; were it 

_.to do so, it would recognizc that race-based fighting words wcre a 
. grave social evil, causing "qualitatively different" harms from other 
fighting words. ll7 St. Paul, on this "iew, had done nothing more 
than respond, neutrally and legitimately, to real-life concerns; and 
any resulting skewing effect, given these concerns, need hardly 
tn;uble us. To put the position most starkly (more starkly than 
Justice Ste\'ens did): Even if, in some technical sense, the statute 
involved viewpoint, it was viewpoint we could cease to recognize 
as such for purposes of constitutional analysis. 

The position of Justice Stevens cannot be right as a general 
matter. Almost all \,ie\\--point-hased regulations can he \'iewed as 
"harm-based" regulations, responding neutrally not to ideas as 

116 112 S Ct at 254ii. 
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su~h. but to their pra(;(ical consequences., \Ve may indeed take as a 

. :... 

gi\'cn that almost all viewpoints anyone would wish. to restrict 
cause arguable harms in some fashion. So, for ~xample. in Rust, 
supporters of the regulations might argue that the selective funding 
corresponds not to viewpoints, but to demonstrable injuries (in the 
eyes uf many) produced by abortion advocacy and counseling. And 

~. were we to treat sllch a case differently on the ground that there 
is no consensus on the "hi.l~mfulness" of this speech's consct..jucnccs, 
[hen. we would transform the First Amendment into its oppo
site-a safe ha\'cn for only accepted and conventional points of 
ncw. 

Yet Jusrice Scaila's studied refusal to acknowledge or discuss the 
>- injurks caused bv the speech in R.A. ll. remains troubling. Here 8
0 

we have speech ~hat, taken alone, has no claim to c()nsti~utional 
protection. The govt=rnment n::sponds to the special nature of this o speech-ro the special evil it causes-by in fact refusing to protect 

::t: a.. it. Perhaps this harm should be evaluated only in determining 
~ whether the government has met its high burden of justifying a 
~ dis6nction based un viewpoint. (Certainly, contrary to Justice 
3 Scalia's approach. the harm should be evaluated for this purpose.) 
z The question that remains open tor me is whether profound and 
~ indisputable harms can be t<iken into account for the purpose of 
3 lowering the standard of rcvi!;!\\' applicable ro \'iewpoint-based un
Oderinclusion-whctht=r and when they may negate our usually jus-

tifiable conCt;;rns about the eff~cts and motive of such government 
action. It may be possible to develop guidelines for this purpose
guidelines that will isolate and harshly confine a set of undcrinclu
sion cases in which viewpoint distinctions should be tolerated. But 
until we perform this feat, we could do far worse than to rely.on 
a no-viewpoint· distinction rule to handle cases of content-b'ased 
undaindusion. 

v 

For now, it may bt;; less important to solve the prohlem of 
content-based underinclusion than to understand that there is a 
problem to be solved. '\'(y claim throughout this article has oeen 
that a certain set of cases-caSeS generally treated as if they have 
nothing in common with each other-raise a common issue and 
demand a common answer. The cases come in four general catt;;go
ries. The two most recently treated by the COLIrt (though in widely 

2] . 
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divergent ways) are typified by Rust ,lnel R.iI. V, the tormer invoh-, 
in[! selective funJing of speech, the latter inH)h-ing- seltcti\'e bans 
0'; speech within a \\'holl,' proscribab[e speech category. Add to 

these two others: cases invoh'ing sclecti\'e bans un speech within a 
non-public forum and cases involving selecth-e imposition of other
wise reasonable time, place, or manner restrictions, whether or not 
related to gO\'ernmenr property. The cases differ in context, but 
thev share a structure transcending dissimilarities-a structure 
caliina for acknowlcdurnent bv the Court and an effort to dc\·ise a e e. 
uniform approach. 

The problem these cases present is a problem of First Amend
ment neutralitv, in as stark a form as can be found. In all these 
cases, the gO\'e~nmcnt rna:' refuse to allow or subsidize an:' speech; 
the C]u(;!stion remains when the government may refuse [0 allow or 
subsidize some (but not all) speech on the hasis of content-when 
the government may give a special preference to expression .of a 
certain kind. The cases cannot be distinguished by means oi the 
subsidy/penalty discinctioo. The government action in all of these 
cases can be viewed as a subsidy; in each, the gon:rnmcnt volun
tarily fa\'ors-ano pays for-a ·certain kind o(expression. ~'lore, 
labeling the action a subsidy or penalty is in these cases immaterial; 
assuming the government action constitutes a penalty, the problem 
lies not in the penalty itself, but in the government's selecti\·ity-a 
prohlem that remains in the exact same form if the action is \·iewed 
a subsidv. For much the same reasons, the cases also cannot be 
distinl!ui'shed bv resort to an expansive notion of government 
speech. The action in all of these cases can be so characterized; and 
unless the government speech analogy has a power so far unsus
pected in First Amendment law, it cannOt displact::" the core issue 
in the cases. That issuc must be confronted in whatever context 
it arises: when the govcrnment need not protect or promote any 
speech-when the -speech itself has no claim upon the First 
Amendment-what .limits remain on the government's power of 
selection? 

I have suggested one approach to the problem; no doubt there 
are others worthv of attention. And were the Supreme Court to 
address the question in this way, no doubt the Justices would differ 
with respect to the solution. At least then, however, the debJ.tc in 
these cases would concern what under the First Amendment 
should matter. The ans\.\-er might remain uncle:lr, but rhe Court 
would h;l\·e understood rhe fJuestion. 
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For Justice Marshall 

Elena Kagan" 

A few days after Thurgood Marshall's death, I stood for a time at his 
ftag-draped casket, then lying in state at the Supreme Court, and watched 
the people of Washington celebrate his life and mourn his passing. There 
would be, the next day, a memorial service for the Justice in the National 
Cathedral, a grand affair complete with a Bible reading by the Vice Presi
dent and eUlogies by the Chief Justice and other notables. That service 
would have its moments, but it would not honor Justice Marshall as the 
ordinary people of Washington did. On the day the Justice's casket lay in 
state, some 20,000 of them came to the Court and stood in bitter cold for 
upwards of an hour in a line that snaked down the Supreme Court steps, 
down the block, around the corner, and down the block again. The Jus
tice's former clerks took turns standing at the casket, acting as a kind of 
honor guard, as these thousands of people filed by. Passing before me 
were people of all races, of all classes, of all ages. Many came with 
children and spoke, as they circuited the casket, of the significance of 
Justice Marshall's life. Some offered tangible tributes-flowers or letters 
addressed to Justice Marshall or his family. One left at the side of the 
casket a yellowed slip opinion of Brown v. Board of Education.' There 
never before has been such an outpouring of love and respect for a 
Supreme Court Justice, and there never will be again. As I stood and 
watched, I felt (as I will always feel) proud and honored and grateful 
beyond all measure to have had the chance to work for this hero of Ameri
can law and this extraordinary man. 

I first spoke with Justice Marshall in the summer of 1986, a few 
months after I had applied to him for a clerkship position. (It seems odd 
to call him Justice Marshall in these pages. My co-clerks and I called him 
"Judge" or "Boss" to his face, "TM" behind his back; he called me, to my 
face and I imagine also behind my back, "Shorty.") He called me one day 
and, with little in the way of preliminaries, asked me whether I still wanted 

• Assistant Professor, University of Chicago Law School; law clerk to Justice Marshall, 1987 
Term. A.B. 1981, PrincetllR University; M. Phil. 1983, Oxford University; J.D. 1986, Harvard Law 
Sch()j)l. 

I. 347 U.S. 483 (1954). 
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a job in his chambers. I responded that I would love a job. "What's 
that?" he said, "you already have a job?" I tried, in every way J could, 
to correct his apparent misperception. I yelled, I shouted, I screamed that 
I did not have a job, that I wanted a job, that I would be honored to work 
for him. To all of which he responded: "Well, I don't know, if you al
ready have a job .... " Finally, he took pity on me, assured me that he 
had been in jest, and confirmed that I would have a job in his chambers. 
He asked me, as I recall, only one further question: whether I thought I 
would enjoy working on dissents. 

So went my introduction to Justice Marshall's (sometimes wicked) 
sense of humor. He took constant delight in baffling and confusing his 
clerks, often by saying the utterly ridiculous with an air of such sobriety 
that he half-convinced us of his sincerity. (There was the time, for 
example, when he announced sadly that he would have to recuse himself 
from Gwalmey of Smithfield v. Chesapeake Bay Foundation! When we 
pressed him for a reason, he hemmed and hawed for many minutes, only 
finally to say: "Because I l-o-o-o-o-v-e their ham." When we laughed, he 
assumed an attitude of great indignation and began instructing us on proper 
recusal policy. It was early in the Term; perhaps we ·may be forgiven for 
thinking for a moment that, after all, this was not a joke.) He had an 
endless supply of jokes, not all of them, I must admit, appropriate to print 
in the pages of a law review. And he was the greatest comic storyteller I 
have ever heard, or ever expect to hear .. This talent, I think, may be 
impossible to communicate to those never exposed to it. It was a matter 
of timing (the drawn-out lead-up, the pregnant pause), of vocal intonations 
and inflections, and most of all of facial expressions (the raised brow, the 
sparkling eyes, the sidelong glance). Suffice it to say that at least once in 
the course of every meeting we had with him (and those were frequent), 
my co-clerks and I would find ourselves holding our sides and gasping for 
breath, as we struggled to regain our composure. 

Thinking back, I'm not sure why we laughed so hard-or rather, I'm 
not sure why Justice Marshall told his stories so as to make us lallgh
because most of the stories really weren't funny. To be sure, some were 
pure camp. (When Justice Marshall was investigating racial discrimination 
in the military in Korea, a soldier demanded that. he provide a password; 
the hulking (and, of course, black) Marshall looked down at the soldier and 
asked, "Do you really think I'm North Korean?" And when assisting in 
the drafting of the Kenyan Constitution, the Justice was introduced to 
Prince Philip. "Do you care to hear my opinion of lawyers?" Prince 
Philip asked in posh British tones, mimicked to great comic effect by 
Justice Marshall. "Only," Justice Marshall replied-before the two discov-

2. 484 u.s. 49 (1987). 
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ered mutual ground in a taste for bourbon-" if you care to hear my opinion 
of princes. ") But most of the stories, if told by someone else, would have 
expressed only sorrow and grimness. They were stories of growing up 
black in segregated Baltimore, subject to daily humiliation and abuse. 
They were stories of representing African-American defendants in criminal 
cases-often capital cases-in which a fair trial was not to be hoped for, let 
alone expected. (He knew he had an innocent client, Justice Marshall said, 
when the jury returned a sentence of I ife imprisonment, rather than execu
tion.) They were stodes of the physical danger (the lynch mobs, the 
bomb-throwers, the police themselves) that the Justice frequently encoun
tered as he traversed the South battling state-imposed segregation. They 
were stories of prejudice, violence, hatred, fear; only as told by Justice 
Marshall could they ever have become stories of humor and transcending 
humanity. 

The stories were something more than diversions (though, of course, . 
they were that too). They were a way of show ing us that, bright young 
legal Whipper-snappers though we were, we did not know everything; 
indeed, we knew, when it came to matters of real importance, nothing. 
They were a way of showing us foreign experiences and worlds, and in 
doing so, of reorienting our perspectives on even what had seemed most 
familiar. And they served another function as well: they reminded us, as 
Justice Marshall thought all lawyers (and certainly all judges) should be 
reminded, that behind law there are stories-stories of people's lives as 
shaped by law, stories of people's lives as might be changed by law. 
Justice Marshall· had little use for law as abstraction, divorced from social 
reality (he muttered under his breath for days about Judge Bork's remark 
that he wished to serve on the Court because the experience would be '.'an 
intellectual feast"); his stories kept us focused on law as a source of human 
well-being. 

That this focus made the Justice no less a "lawyer's lawyer" should 
be obvious; indeed, I think, quite the opposite. I knew, of course, before 
I became his clerk that Justice Marshall had been the most important-and 
probably the greatest-lawyer of the twentieth century. I knew that he had 
shaped the strategy that led to Brown v. Board of Education and other 
landmark civil rights cases; that he had achieved great renown (indeed, 
legendary status) as a trial lawyer; that he had won twenty-nine of the 
thirty-two cases he argued before the Supreme Court. But in my year of 
clerking, I think I saw what had made him great. Even at the age of 
eighty, his mind was active and acute, and he was an almost instant study. 
Above all, though, he had the great lawyer's talent (a talent many judges 
do not possess) for pinpointing a case's critical fact or core issue. That 
trait, I think, resulted from his understanding of the pragmatic-of the way 
in which law worked in practice as well as on the books, of the way in 
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which law acted on people's lives. If a clerk wished for a year of spinning 
ever more refined (and ever less plausible) law-school hypotheticals, she 
might wish for a clerkship other than Justice Marshall's. If she thought it 
more important for a Justice to understand what was truly going on in a 
case and to respond to those realities, she belonged in Justice Marshall's 
chambers. 

None of this meant that notions of equity governed Justice Marshall's 
vote in every case; indeed, he could become quite the formalist at times. 
During the Term I clerked, the Court heard argument in Torres v. Oakland 
Scavenger Co. 3 There, a number of Hispanic employees had brought suit . 
alleging employment discrimination. The district court dismissed the suit, 
and the employees' lawyer filed a notice of appeal. The lawyer's secre~ 
tary, however, inadvertently omitted the name of one plaintiff from the 
notice. The question for the Court was whether the appellate court had· 
jurisdiction over the party whose name had been omitted; on this question 
rode the continued existence of the employee's discrimination claim. My 
co-clerks and I pleaded with Justice Marshall to vote (as Justice Brennan 
eventually did) that the appellate court could exercise jurisdiction. Justice 
Marshall refused. As always when he disagreed with us, he pointed to the 
framed judicial commission hanging on his office wall and asked whose 
name was on it. (Whenever we told Justice Marshall that he "had to" do 
something-join an opinion, say-the Justice would look at us coldly and 
announce: "There are only two things I have to do-stay black and die. " 
A smarter group of clerks might have learned to avoid this unfortunate 
grammatical construction.) The Justice referred in our conversation to his 
own years of trying civil rights claims. All you could hope for, he re
marked, was that a court didn't rule against you for illegitimate reasons; 
you couldn't hope, and you had no right to expect, that a court would bend 
the rules in your favor. Indeed, the Justice continued, it was the very 
existence of rules-along with the judiciary's felt obligation to adhere to 
them-that best protected unpopular parties. Contrary to some conserva~ 
tive critiques, Justice Marshall believed devoutly-believed in a near
mysticill sense-in the rule of law. He had no trouble writing the Torres 
opinion. 

Always, though, Justice Marshall believed that one kind of law-the 
Constitution-was special, and that the courts must interpret it in a special 
manner. Here, more than anywhere else, Justice Marshall allowed his per
sonal experiences, and the knowledge of suffering and deprivation gained 
from those experiences, to guide him. Justice Marshall used to tell of a 
black railroad porter who noted that he had been in every state and every 
city in the country, but tllat he had never been anyplace where he had to 

3. 487 u.s. 312 (1988). 
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put his hand in front of his face to know that he was black. Justice 
Marshall's deepest commitment was to ensuring that the Constitution 
fulfilled its promise of eradicating such entrenched inequalities-not only 
for African-Americans, but for all Americans alike. 

The case [ think Justice Marshall cared about most during the Term 
. [ clerked for him was Kadrmas v. Dickinson Public Schools.' The ques-
tion in Kadrmas was whether a school district had violated the Equal 
Protection Clause by imposing a fee for school bus service and then 
refusing to waive the fee for an indigent child who lived sixteen miles from 
the nearest school. [remember, in our initial discussion of the case, 
opining to Justice Marshall that it would be difficult to find in favor of the 

.'. child, Sarita Kadrmas, under equal protection law. After all, [ said, 
indigency was not a suspect class; education was not a fundamental right; 
thus, a rational basis test should apply, and the school district had a 

,_r 

J. 

rational basis for the contested action. Justice Marshall (I must digress 
here) didn't always call me "Shorty"; when I said or did something parti
cularly foolish, he called me (as, I hasten to add, he called all his clerks 
in such situations) "Knucklehead." The day I first spoke to him about 
Kadrmas was definitely a "Knucklehead" day. (As I recall, my handling 
of Kadrmas earned me that appellation several more times, as Justice 
Marshall returned to me successive drafts of the dissenting opinion for 
failing to express-or for failing to express in a properly pungent tone-his 
understanding of the case.) To Justice Marshall, the notion that 
government would act so as to deprive poor children of an education-of 
"an opportunity to improve their status and better their lives"'-was 
anathema. And the notion that the Court would allow such action was 

. "even more so; to do this would be to abdicate the judiciary's most impor
tant responsibility and its most precious function. 

",'" 

" .. , 

For in Justice Marshall's view, constitutional interpretation demanded, 
above all else, one thing from the courts: it demanded that the courts show 
a special solicitude for the despised and disadvaJitaged. It was the role of 
the courts, in interpreting the Constitution, to protect the people who went 
unprotected by every other organ of government-to safeguard the interests 
of people who had no other champion. The Court existed primarily to ful
fill this mission. (Indeed, I think if Justice Marshall had had his way, 
cases like Kadrmas would have been the only cases the Supreme Court 
heard .. He once came back from conference and told us sadly that the 
other Justices had rejected h is proposal for a new Supreme Court rule. 
"What was the rule, Judge?" we asked. "When one corporate fat cat sues 
another corporate fat cat," he replied, "this Court shall have no juris-

4. 487 U.S. 450 (1988). 
5. Jd. at .t68·69 (Marshall, J., dissenting). 
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diction.") The nine Justices sat, to put the matter balllly, to ensure that 
Sarita Kadrmas could go to school each morning. At any rate, this was 
why they sat in Justice Marshall's vision of the Court and Constitution. 
And however much some recent Justices have sniped at that vision, it 
remains a thing of glory. 

During the year that marked the. bicentennial of the Constitution, 
Justice Marshall gave a characteristically candid speech. He declared that 
the Constitution, as originally drafted and conceived, was "defective"; only 
over the course of 200 years had the nation "attain[ cd] the system of 
constitutional government, and its respect for ... individual freedoms and 
human rights, we hold as fundamental today. "0 The Constitution today, 
the Justice continued, contains a great deal to be proud of. "[B]ut the 
credit does not belong to the Framers. It belongs to those who refused to 
acquiesce in outdated notions of 'liberty,' 'justice,' and 'equality;' and who 
strived to better them. "7 The credit, in other words, belongs to people 
like Justice Marshall. As the many thousands who waited on the Supreme 
Court steps well knew, our modern Constitution is his. 

CLINTON LIBRARY PHOTOCOPY 
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Regulation of Hate Speech and 
Pornography After R.A. V. 

Elena Kagant 

This Essay on the regulation of hate speech and pornography 
addresses both practicalities and principles. I take it as a given 
that we live in a society marred by racial and gender inequality, 
that certain forms of speech perpetuate and promote this inequal
ity, and that the uncoerced disappearance of such speech would be, 
cause for great elation. I do not take, it as a given that all govern
mental efforts to regulate such speech thus accord with the Consti
t).ltion. What is more (and perhaps what is more important), the 
S(lpreme Court does not, and will not in the foreseeable future, 
take this latter proposition as a given either. If confirmation of this 
point were needed, it came last year in the shape of the Court's 
opinion in R.A. V. v City of St. Paul. l There, the Court struck 
down a so-called hate speech ordinance, in the process reiterating, 
in yet strengthened form, the tenet that the First Amendment pre
sumptively prohibits the regulation of speech based upon its con
tent, and especially upon its viewpoint. That decision demands a 
change' in the nature of the debate on pornography and hate 
speech regulation. It does so for principled reasons-because it 
raises important and valid questions about which approaches to 
the regulation of hate speech and pornography properly should 
succeed in the courts. And it does so for purely pragmatic rea
sons-because it makes clear that certain approaches almost surely 
will not succeed. 

In making this claim, I do not mean to suggest that all efforts 
to regulate pornography and hate speech be suspended, on the 

t Assistant Professor of Law, The University of Chicago Law School. This Essay is 
based on remarks I made in a panel discussion at the conference, "Speech, Equality, and 
Harm: Feminist Legal Perspectives on Pornography and Hate Propaganda," held at The 
~Jniversity of Chicago Law School on Mllrch 5~7, 199:3. The argument has been expanded 
only slightly, and the f(!ader is asked to make allowances for my necessarily ubbreviated 
discussion of many complicated issues. I am grateful to Mary Becker, Larry Les'sig, Michael 
McConnell, Geoffrey Stone, David Strauss, and Cuss Sunstein for valuable advice and com
ments, The Class of '64 Fund and the Russell Parsons FaCUlty Research Fund at The Uni
versity of Chicago Law School provided financial support 
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ground either of mistake or of futility.' Quite the opposite. R.A. V. 
largely forecloses some lines of advocacy and argument (until now 
the dominant lines), as well perhaps it should have. B\lt the deci
sion leaves open alternative means of regulating some pornography 
and hate speech, or of alleviating the harms that such speech 
causes. The primary purpose of this Essay is to offer some of these 
potential new approaches for consideration and debate. The ques
tion I pose is whether there are ways to achieve at least some. of 
the goals of the anti-pornography and anti-hate speech movements 
without encroaching on valuable and ever more firmly settled First 
Amendment principles. This Essay is just that-an essay, a series 
of trial balloons, which may be shot down, from either side or no 
side at all, by me or by others. The point throughout is to empha
size the range of approaches remaining available after R.A. V. and 
meriting discussion. 

I. THE PROBLEM OF VIEWPOINT DISCRiMINATION 

In R.A. V., the Court struck down a local ordinance construed 
to prohibit those fighting words, but only those fighting words, 
based on race, color, creed, religion, or gender.' Fighting words 
long have been considered unprotected expression-so valueless 
and so harmful that government may prohibit them entirely with
out abridging the First Amendment.' Why, then, was the ordi
nance before the Court constitutionally invalid? The majority rea
soned that the ordinance's fatal fiaw lay in its incorporation of a 
kind of content-based distinction. The ordinance, on its very face, 
distinguished among fighting words on the basis of their subject ,. 
matter: only fighting words concerning "race, color, creed, religion 
or gender" were forbidden.' More, and much more nefariously in 
the Court's view, the ordinance in practice discriminated between 
different viewpoints: it effectively prohibited racist and sexist 
fighting words, while allowing all others.' Antipathy to such view-
point distinctions, the Court stated, lies at the heart of the guaran-
tee of freedom of expression. "The government may not regulate 
[speech] hased on hostility-or favoritism-towards the underlying 

I Id at 2542. The Supreme Court defined "fighting words" in Chaplinsky v New Hamp
shire, 315 US 568, 572 (1942), 8S words "which by their very utterance inflict injury or tend 
to incite an immediate breach of the peace," 

e Chaplinsky, 315 US at, 572. 
• R.A. V., 112 S Ct at 2541, 2547 . • 
• Id at 2547-48. 

CUNTON UBRARY PHOTOCOPY 



199:3] Regulation After R.A.V. 875 

message expressed"; it may not suppress or handicap "particular 
ideas."6 

The reasoning in R.A. V. closely resembles that found in the 
key judicial decision on the regulation of pornography. In Ameri
can Booksellers Ass'n, Inc. u lludnut,' affirmed summarily by the 
Supreme Court, the United States Court of Appeals for the Sev
enth Circuit invalidated the Indianapolis anti-pornography ordi
nance drafted by Andrea Dworkin and Catharine MacKinnon . 
. That ordinance declared pornography a form of sex discriminat.ion, 
with pornography defined as "the graphic sexually explicit subordi
nation of women, whether in pictures or in words," that depicted 
women in specified sexually subservient postures.· The core prob
lem for the Seventh Circuit, as for the Supreme Court in R.A. V., 
was one of viewpoint discrimination. The ordinance, according to 
the Court of Appeals, made the legality of expression "depend[ent] 
on the perspective the author adopts. ". Sexually explicit speech 
portraying women as equal was lawful; sexually explicit speech 
portraying women as subordinate was not. The ordinance, in other 
words, "establishe[d] an 'approved' view" of women and of sexual 
relations. 1. From this feature, invalidation necessarily followed: 
"The state may not ordain preferred viewpoints in this way. The 
Constitution forbids the state to declare one perspective right and 
silence opponents. "11 

The approach used in R.A. V. and Hudnut has a large body of 
case law behind it. The presumption against viewpoint discrimina
tion did not emerge alongside of, or in response to, the effort to 
curtail certain forms of racist and sexist expression. Rather, that 
presumption long has occupied a central position in First Amend
ment doctrine. Decades ago, for example, the Supreme Court em
ployed the presumption to strike down laws restricting expression 
that discredited the military or that presented adultery in a 
favorable light, and more recently, the Court invoked the presump
tion to invalidate flag-burning statutes." This is not to say that 
the Court invariably has invalidated laws that incorporate view-

• Id at 2545, 2549. 
, 771 F2d 323 (7th Cir 1985), nff'd mem, 475 US 1001 (1986). 
8 Id at 324 . 
• Id at :128. 
10 ld. 
11 Id at 325, 
11 See Schacht v United States, 398 US 58, 67 (1970) (military); Kingsley Int'l Pictures 

Corp .. u Regents, :360 US 684, 688 (1959) (adultery); Texas u Johnson, ·191 US 397, 0116-17 
(1989) (flag-burning); United Stote. u Eichman, 496 US 310, 317-18 (1990) (,arne). 
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point favoritism. Exceptions to the rule exist, although the Court 
rarely has seen fit to acknowledge them as such; in a number of 
areas of First Amendment law (and especially when so-called low
value speech is implicated), the Court breezily has ignored both 
more and less obvious forms of viewpoint preference." Still, the 
rule has been more' often honored than honored in the breach, and 
the Supreme Court's opinion in R.A. V., as well as its summary af
firmance of Hudnut, could have been expected. 

Moreover, the Court's decision in R.A. V. entrenched still fur
ther the presumption against viewpoint-based regulation of speech. 
To be sure, the majority opinion received only five votes and came 
under vehement attack from the remaining Justices." Thus, some 
might reason that the disposition of the case reveals a weakening 
in the Court's commitment to viewpoint neutrality, either across 
the board or with respect to racist and sexist expression. If this 
reasoning were valid, those disliking R.A. V. might simply wait and 
pray for an advantageous change in the Court's membership. But 
any such reading of the case rests on a grave misunderstanding. 
The Court's opinion received the support of only a bare majority 
because, for two reasons having nothing to do with the particular 
viewpoint involved, the case appeared to some Justices not to in
voke the presumption against viewpoint regulation at all. First, 

III Several examples of this blindness to viewpoint discrimination occur in the area of 
commercial speech. See Posadas de Puerto Rico Associates fJ Tourism Co. of Puerto Rico, 
478 US 328, 3~O-31 (1986) (upholding fllaw prohibiting advertising of casino gambling, but 
lea\'ing untouched all speech discouraging such gambling); Central Hudson Gas & Electric u 
Public Service Commissio". 447 US 557, 569-71 (1980) (striking down a broad law prohibit,~ 
ing udvertising to stimulate the use of electricity, hut suggesting that a more narrowly·taj· 
lored law along the same lines would meet constit.utional standards, even if the law were to 
allow nil expression diseollfuging use of electricity). III addition, as Catharino MacKinnon 
has noted, the delineation of entirfl low-value categorict of speech, such as obscenity and 
child pornography, may he thought to reflect a kind of viewpoint diRcrimination. given that 
the speech falling within slIch categories likely expresses 8 single (disfavoz:ed) viewpoint. 
ahout sexual matters. See Catharine A. MacKinnon, Feminism Unmodified: Discourses un 
Life and Law 212 (Harvard, 1987). Further discussion of I,his point, and its relevance for the 
regulation of pornography and hate speech, appears in note n and the text accompanying 
note 80. Finally, the Court. has indicated that. the usual presumption against viewpoint dis
crimination does not apply, or fit. least doee; not apply in full forr,El, when the government 
engages in selective funding of speech, rather than selective restriction of speech. See RWit v 
Sullivan, 111 Set 1759,1772-73 (J991); text accompanying nutes 28-29. 

14 The four JUI.tices who refused to join the Court's opinion also voted to invalidate the 
S1. Paul ordinance, but only because of 8 concern about overbreadth that. easily could have 
been corrected. They assailed the Illajority's conclusion that the presumption against view
point discrimill8tioll mandated hwalidation of the statute, either on the view that the prf'· 
8umption failed to operate in spheres of unprotected speech, see 112 S Ct at 2551·54 (White 
concurring) and id fit, 2560 (Blackmun concurring), or on the view that the ordinance incor
porated no viewpoint-based distinction, see id at 2570-71 (Stevens concurring). 
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and most important, the alleged viewpoint discrimination in the 
';,' 'case occurred within a category of speech-fighting words-that 

'.the Court long ago declared constitutionally unprotected. Second, 
the viewpoint discrimination found in the ordinance existed not on 
its face, but only in application-and even in application, only 

, with a fair bit of argument. l
• Had the law distinguished on its face 

'between racist (or sexist) speech and other speech outside the cate
gory of fighting words, the Court·s decision likely would have been 
unanimous.'· What R.A. V. shows, then, is the depth, not,the tenu-

" ousness, of the Court's commitment to a viewpoint neutrality prin
ciple. And what R.A. V. did, in applyillg that principle to a case of 
non-facial discrimination in an unprotected sphere, was to render 
that principle even stronger. 

Any attempt to regulate pornography or hate speech-or at 
, least any attempt standing a chance of success-must take into ac

count these facts (the "is," regardless whether the "ought") of 
First Amendment doctrine. A law specifically disfavoring racist or 
sexist speech (or, to use another construction, a law distinguishing 

,between depictions of group members as equal and depictions of 
group members as subordinate) runs headlong into the longstand
ing, and newly revivified, principle of viewpoint neutrality. I do not 
claim that exceptions to this principle will never be made, or even 
that such exceptions will not be made by the current Court. Excep-

, tions, as noted previously, have been recognized before (even if not 
explicitly); they doubtless will be recognized again; and in the last 
section of this Essay, I consider briefly whether and how to' frame 
them. I do claim that given the current strength of the viewpoint 
neutrality principle, a purely pragmatic approach to regulating 
hate speech and pornography would seek to use laws not subject to 
the viewpoint discrimination objection, while also seeking to jus
tify-as exceptions-carefully crafted and limited departures from 

, the rule against viewpoint regulation. 

U The St. Paul ordinance, on its face, discriminated only on the basis of subject matter, 
as the Court conceded. For the di~pute on whether the ordinance upplicd in a viewpoint. 
discriminatory manner, contrast the majority I)pinion, 112 S Ct at 2547·48, with t.he concur

. ring opinion of Justice Steven~, id at 2570-71. Contrast also Cuss R. Sunstein, On Analogical 
RVGsoning, 106 Harv L Rev 741, 762-63 & n 78 (l993) (R.A. V. ordinnnce not viewpoint-

. baRed in practice), with glena Kagan, The Changing Faces of First Amendment Neutrality: 
RA.V. v St. Paul, Rust v Sullivan, and the Probl.~m of Content-Based Underinclusion, 1992 
Set Rev 29, 69-71 (R.A.. V. ordinance viewpoint-bnsed in practice). 

HI See note 14 for Ii de:,;cription of the concurring .Justices' objcctioJlR to t.he Court's 
decision. In the case hypothesized in the text, those ohjectiom~ would have evaporated. 
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This approach, in my view, also best accords with important 
free speech principles (the "ought" in the "is" of First Amendment 
doctrine). A focus on the feasible is arguably irresponsible if the 
feasible falls desperately short of the proper. But here, I think, 
that is not the case. If reality-the current state of First Amend
ment doctrine-counsels certain proposals and not others, certain 
lines of argument and not others, so too do important values em
bodied in that doctrine. More specifically, the principle of view
point neutrality, which now stands as the primary barrier to cer
tain modes "of regulating pornography and hate speech, has at its 
core much good sense and reason. Although here I can do no mOore 
than touch on the issue, my view is that efforts to regulate pornog
raphy and hate speech not only will fail, but also should fail to the 
extent that they trivialize or subvert this principle. 

Those who have criticized the courts for using the viewpoint 
neutrality principle against efforts to regulate pornography or hate 
speech usually have offered one of two arguments. First, some have 
claimed that such efforts comport with the norm of viewpoint neu~ 
trality because they are based on the harm the speech causes', 
rather than the viewpoint it espouses. '7 Second, and more dramati
cally, some have challenged the norm itself as incoherent, worth," 
less, or dangerous. 18 Both lines of argument have enriched discuse, 
sion of the viewpoint neutrality principle, by challenging the: 
tendency of such discussion to do nothing more than apotheosize., 
Yet both approaches, in somewhat different ways, slight the'reae.:, 
sons and values underlying current First Amendment doc-; 
trine-including the decisions in R.A. V. and Hudnut. '! .. 

The claim that pornography and hate· speech regulation is '; 
harm-based, rather than viewpoint-based, has an initial appeal;,' 
but turns out to raise many hard questions. The claim appeals pre;' :', 
cisely because it reflects an understanding of the value of a view<':, 

, "'" n See, for example, Cans H. SUllstein, Pornography and the. Pirst Amendment, 1986";' 
Duke L J 589, 612; MAcKinnon, Feminism Unmodified at 212 (cit.ed in note 13). Sec also.' 
RA. V" 112 S Ct. nt 2570 (Stevens concurring). Professor Sunst.ein always has combined this: ;', 
argumenf. with 8 fuller analysL'J of when excer,tions to the viewpoint regulation doctrine are ~: 
jmltified; for him, the ability to c1a9sify a law us harm-based seems not the end, hut. only the '; 
start of the inquiry. See COfiS R. Sunstein, Words, Conduct, Cmlte, 60 U Chi L He,' 795, 796 .: . 
(1993) (in this issue). My brief discussion, in Section IJ of this Essay, on whether and when .'.;. 
to recognize such exceptions OWl'!; much to his work on the subject. . 

18 Sce Mary Becker, COnl;crvative Free Speech and the Uneasy Case for JUdicial Re- . 
view, 64 U Colo L Rev 975, 1044-47 (1993) (arguing that a viewpoint neutrality norm harms 
WOllWIl and minority groups); MAcKinnon, Fcminilwl Unmodified at 210-]3 (cited in not,f>. 
13) (challenging the. ability to identify viewpoint regUlation except by reference to social 
consensus). 

CLINTON LIBRARY PHOTOCOPY 



i .' 

I~ , 
"-, 

.. ,'j' 

','" 

..•..• -.. 
~ " 

'-
, ' " , I',., 

" ' 

.'." 

'., 
", 

1993] Regulation After R.A. V. 879 

point neutrality norm and a desire to maintain it: if pornography 
and hate-speech regulation is harlll-based, then we can have both 
it and a rule against viewpoint discrimination.'" But the two yearn
ings may not be so easy to accoIl'llD.odate, for it. is not clear that the, 
classification proposed can support much weight. It is true that 
statutory language can focus ei ther on the viewpoint of speech or 
on the injury it causes: contrast an ordinance that prohibits "sexu
ally explicit materials approving the subordination of women" with 
an ordinance that prohibits "sexually explicit materials causing the 
subordination of women. "" But if we assume (as a meaningful sys

,,',, tern of free speech must) that speech has effects-that the expres-
, , sian of a view will often cause people to act on it-then the two i' .' 
" 

~" , 

;:/ 
, 

phrasings should be considered identical for First Amendment 
purposes. To grasp this point, consider here a few further exam
ples. Contrast a law that prohibits criticism of the draft with a law 

, that prohibits any speech that IDight cause persons, to resist the 
':', draft." Or, to use a case with more contemporary resonance, con

trast an ordinance punishing abortion advocacy and counseling 
with an ordinance punishing any speech that might induce a 
woman to get an abortion. To sever these pairs of statutes would 

,. 
: J . 
, ','. 

'.,' be to transform the First AmendIDent into a formal rule of legisla
.:.-.. tive drafting, concerned only with appearance. In all these cases, 
;'1" the facially harm-based statute and the facially viewpoint-based 

, statute function in the same way, because it is speech of a certain 
" - viewpoint, and only of that viewpoint, which causes the alleged in-

, jury. The facially harm-based statute in these circumstances will 
,:? ,- curtail expression of a particular message as surely as will the stat
,',;' , ~te that refers to the message in explicit language. Given this func
'~', ' honal identity, the statutes properly are viewed as cognates'" 

"~ Ie 1 suspect thllt a wish of this kind explains Justice Stevens's insistence in R,A. V. that 
~ '.,:;:' ~~~ ~a~:aul ordhinsbnce regulated speech "not on the basis of ... the viewpoint expressed, 
, .. er on t e asis of the harm the speech causes." 112 S Ct at 2570 (Stevens concur. 
, ." ling). Both in R.A. V, and in numerous other opinions and artides, .Justice Stevens has ex
, , pressed unwavering Support for the presumption against viewpoint regulation. For the most 
" recent example, see The Hon .. John Paul Stevens, The Freedom of Speech, 102 Yale L J 

; C, t293, 1309 (1993). . 
.,\ ' IV Th '.. , 

,:f, ·~a h ~ ex~ple, In shghtly different form, appears III Geoffrey R. Stone, Anti.Pornog
: "" SPY L~glSlatlOn as Viewpoint-Discrimination. 9 Harv,J L & Pub Pol ,161, 467 (1986). As 

,~ /o~e pOInts out, the MacKinnon.Dwolkin ordinance. as written, is at any rate closer to the 
,.', aw 1;cusi~g on the viewpoint espoused than to the law focusing on the harm ca,used. Id. 

~' u IhIS example also appears in Stone. Id. 
:" .. t n argument to the contrary might rely not on the effects of the statutes, hut on the 

~:' 10 ent ot' the 1 . It' I . d b 
t / b d egis a ure m passing them. The C l:\lm here woul e that the facially harm. '" ase statute m l'k I . ' _ 
""",( . II' ore I ey springs from a legl.tnnate governmental motive than does the 
... ~. ,~cla y vle~:point·based statute. But this claint seems dubious in any case in which the 
~: ' 
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This equivalence does not by itself destroy the claim that por
nography regulation is harm-based, because both versions of the 
law might be characterized in this manner: so long as a legislature 
reasonably decides, as it surely could with respect to pornography" 
that speech causes harm, then regulation responding to that harm 
(however framed) might be considered neutral, rather than an ef
fort to disfavor certain viewpoints, But this approach, too, makes 
any distinction between viewpoint-based regulation and harm
based regulation collapse upon itself, Using this analysis, almost all 
viewpoint-based regulation can be described as harm-based, re-' 
sponding neutrally not to ideas as such, but to their practical con
sequences, For it is difficult, to see why anyone would opt to regu
late a viewpoint that. did not cause what seemed (to the regulators 
at least) to be a harm-or at a bare minimum, that could not rea- ' 
sonably be described as harmful. So, to return to the examples 
used above, a law prohibiting criticism of the draft could be 
termed harm-based given that such speech in fact produces draft' 
resistance; or a law prohibiting abortion counseling and advocacy, 
could be termed harm-based given that such speech in fact in- ;" 
creases the incidence of abortion (which many would count a seri- , 
ous injury). The substitution of labels-"harm-based" for "view-' 
point-based" -thus either allows most viewpoint regulation to go : : 
forward or leaves yet unanswered the central issue of precisely'" 
when such regulation is appropriate. 

The more extreme critique of a case like Hudnut-that view- " 
point discrimination doctrine is both incoherent and corrupt-is in 
many ways more difficult to counter. This critique rebels against ",' 
the very core of First: Amendment doctrine ,by accepting the gov' ' 
ernment's power to suppress viewpoints as such whenever the .,'" 
viewpoints are thought to cause some requisite harm.'" But the ' 
justification for this position includes at least one extremely potent ',' 
point: that recognizing viewpoint regulation may well depend on , 
the decisionmaker's viewpoint; more specifically, that a judicial',' 

statutes in fnct operate in a similar munncr. Becuuse the legislators will know that. the 
facially horm-based statute, lik(! the facially viewpoint-based statut.e, will succeed in cur
tailing 8 specific message, thdr decisi{1II to phrase the statute in terms of harm (especiully in 
light of a legal rule that. etfccti\'cly counf>els them tu do so) cannot provide a guarantee of 
legitimate intent., . 

23 See MacKinnon, Ft~mi,ti.~m Unnwdi{it?d at 212-13 (cited in note ]3). Even under cur· 
rent Firsl Amendment doctrine, the government. may engage in viewpoint discrimination in 
emergency circumstances Ilmounting tn something like a clear and prescnt danger. The cri
tique discusHed in the text- would allow viewpoint regulation on 8 milch less stringent. 
showing. 
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deCisionmaker will be least likely to recognize (or count as rele
vant) viewpoint regulation when the regulator's viewpoint lines up 
"'{ith his own." This phenomenon may explain in part the willing
ness of courts to accept anti-ohscenity laws at the same time as 
they strike down anti-pornography laws.'· More generally, this 
epistemological problem may skew viewpoint discrimination doc
tr,ine, as it operates in practice, in favor of the status quo-result
ing in the disproportionate approval of laws most reflective or' 
traditional sentiment and the disproportionate invalidation of laws 
I~ast so. 

But even assuming this is true, I doubt that the appropriate 
.response lies in undermining, let alone eliminating, the viewpoint 
<iiscrimination principle. That principle grows out of two concerns, 
a8 meaningful today as ever in the past.'· The first relates to the 
effects of viewpoint discrimination: such action skews public de
bate on an issue by restricting the ability of one side (and one side 
only) to communicate a message. The second relates to governmen
tal purposes: viewpoint regulation often arises from hostility to
ward ideas as such, and this disapproval constitutes an illegitimate 
justification for governmental action. Of course, particular in
stances of viewpoint discrimination may spring from benign pur
poses and have benign effects. Legislators may engage in viewpoint 
discrimination in an effort not to suppress ideas, but to respond to 

"real harms; and the resulting damage to public discourse may sig
nify little when measured against the harms averted. But how are 
the courts, or the people, or even legislators themselves to make 
~hese determinations of motive and effect in any given case? Will it 
.not 'always be true that a benign motive can be assigned to govern
mental action? Will not any judgment as to relative harms depend 
on an evaluation of the message affected? From these questions, 
relating to the difficulty of evaluating particular purposes and ef
fects, emerges a kind of rule-utilitarian justification for the ban on 
'viewpoint discrimination. ' 

The historic examples of the dangers of viewpoint discrimina
tion, on the counts of both purpose and effect, are well-known and 
legion: the government's attempts, especially during World War I, 
to stifle criticism of military activities; its attempts in the 1950s to 

24 See id at 212; Becker, 64 U Colo L Rev at 1046-47 (cited in note 18), 
II't For discussion of the viewpoint bias inherent in obscenity laws, see notes 13 nnd 73 

.. and text accompanying note SO. 
,. ~4 The clllssic discussion of the bases for viewpoint discrimination doctrine is Ceoffrey 
:.ll. Stone, Contmlt IlcJ!ulation and the First Amendment, 2f) Wm & Mary L Rev 189 (1983). 
'i: 
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suppress support of Communism; its efforts, stretching over dec
ades, to prevent the burning of American flags as a means of pro
testing the government and its policies_" And if all these seem re
mote either from current threats or from the kind of viewpoint: 
regulation at issue in Hudnut and R.A. V_-if they seem the stories' 
of another generation, with little relevance for today-consider in
stead the case of Rust v Sullivan,'· previewed in earlier hypotheti
cals_ There, the government favored anti-abortion speech over 
abortion advocacy, counseling, and referral, and the Court, to its'. 
discredit, announced that because the selectivity occurred in the 
context of a governmental funding program, the presumption 
against viewpoint discrimination was suspended_ ,. Or instead con' 
sider the numerous ways in which some of the strange bedfellows 
of anti-pornography feminists (and one must admit their presence) . 
might choose (indeed, have chosen) to attack the expression of, 
among others, gays and lesbians. 

The key point here is only strengthened by the insight that 
viewpoint discrimination doctrine, as applied by the courts, has a 
way of producing some patterned inconsistencies; or to put this an- .) 
other way, the very critique of the Court's viev.point discrimina
tion doctrine exposes the need for a viewpoint neutrality principle_ 
For what the critique highlights is the tendency of governmental 
actors (of all kinds) to see speech regulation through the lens of; . 
their own orthodoxies, as well as the ease with which such 
orthodoxies can thereby become entrenched_ Recognition of this' . 
process lies at the very core of the viewpoint discrimination doc
trine: as Justice Stevens recently has noted, that doctrine re
sponds, preeminently, to fear of the "imposition of an official or
thodoxy,"'o even (or perhaps especially) as to matters involving sex 
or race_ That judicial decisionmakers, in applying the doctrine, .. 
sometimes will succumb t.o the views they hold hardly argues in 
favor of granting cart.e blanche to legislative decision makers t.o bow ., 
to theirs_ It is difficult to see how women and minorities, who have 

. the most to lose from the establishment of political orthodoxy,' 

n See Akhil Heed Amar, The Supreme Court, 1991 Term-Comment: The Case of the 
Missing Amendments: H.A.V. v. Cit.y of St.. Paul, 106 Harv L Hev 124 (1992), for a compari. 
son of R.A. V. and the Court's most recent fiag·burning C8ROH, Texa ... v Johnson, 491 llS 397 
(1989), and United States" Eichman, 496 US 310 (1990) . 

.. 111 S Ct 1759 (1991) . 

.. Id at 1771·73. For a comparison of Rust and. R.A. V. see Kagan, 1992 S Ct Rev 29 
(cited in note 15) . 

. '0 Stevens, 102 Yale L J at 1304 (cited in note 19). 
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would gain by jettisoning the First Amendment doctrine that most 
protects against this prospect. 

None of this discussion, of course, denies either the possibility 
or the desirability of crafting carefully circumscribed exceptions to 
First Amendment norms of viewpoint n~utrality, and in the last 
section of this Essay, I briefly consider whether and how this task 
might be accomplished. Perhaps more important, none of this dis
cussion gainsays the possibility of responding to the harms of por
nography and bate speech through measures that do not contra
vene these norms. It is surely these measures, viewed from a 
pragmatic perspective, that stand the best chance of succeeding. 
And it usually will be these measures that pose the least danger to 
free speech principles. I turn, then, to a consideration of such pro
posals, less with the aim of making specific recommendations than 
with the aim of injecting new questions into the debate on hate 
speech and pornography regulation. 

II. NEW ApPROACHES 

I canvass here four general approaches; each is capable of en
compassing many specific proposals. The four approaches are, in 
order: (1) the enactment of new, or the stricter use of existing, 
bans on conduct; (2) the enactment of certain kinds of viewpoint
neutral speech restrictions; (3) the enhanced use of the constitu
tionally unprotected category of obscenity; and (4) the creation of 
carefully supported and limited exceptions to the general rule 
against viewpoint discrimination. The proposals I outline within 
these approaches are meant to be illustrative, rather than exhaus
tive. Many fall well within constitutional boundaries; others test 
(or, with respect to the fourth approach, directly challenge) the 
current parameters. The latter proposals raise hard questions re
lating to whether they (no less than the standard viewpoint-based 
regulation) too greatly subvert principles necessary to a system of 
free expression. I will touch on many of these questions, although I 
cannot give them the extended treatment they merit. 

A. Conduct 

The most obvious way to avoid First Amendment require
ments is to regulate not speech, but conduct. Recently, some schol-
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ars have sought to meld these two together. 3I Speech is conduct, 
they say, because speech has consequences (speech, that is, "does" 
something); or conduct is speech because conduct has roots in 
ideas (conduct, that is, "says" something). I use these terms in a 
different sense. When "conduct" 'becomes a synonym for "speech" 
(or "speech" for "conduct"), the command of the First Amend
ment becomes incoherent; depending on whether the paradigm of 
conduct or speech holds sway, government can regulate either al
most everyt.hing or almost nothing. The speech/conduct line is 
hard to draw, but it retains much meaning in theory, and even 
more in practice. When I say "conduct," then, I mean acts that, in 
purpose and function, are not primarily expressive.'2 The govern
ment can regulate such acts without running afoul of the First 
Amendment." Here, I discuss two specific kinds of conduct regula
tion: the continued enactment and use of hate crimes laws and the 
increased application of legal sanctions for acts commonly per
formed in the making of pornography. 

The typical hate crimes law, as the Supreme Court unani
mously ruled 'last Term, presents no First Amendment problem." 
Hate crimes laws, as usually written, provide for the enhancement 
of criminal penalties when a specified crime (say, assault) is com
mitted because of the target's race, religion, or other listed status." 
These laws are best understood as targeting not speech, but 
acts-because they apply regardless whether the discriminatory 
conduct at issue expresses, or is meant to express, any sort of mes
sage. In this way, hate crimes laws function precisely as do other 
discrimination laws-for example, in the sphere of employment.'o 

~I Sec MacKinnon, Feminism Unmodified at 129·30, 193-94 (ci1cd in note I::J); Charles 
H. Lawrence Ill, If He Hollers Let Him Go: Regulating Racist Speech Uri Campus, 1990 
Duke J. J 431, 438·44, 

3J The approach, in fueusing 011 expressive quality, is similar to the analysis that Ca.'i!l 
Sunstein present.<; in these pages. See Words, Conduct, Caste, 60 U Chi L Rev at 807-09 
(cited in note 17). See also Amtlf, 106 Harv L Rev at. laa-39 (cited in note 27), Of course, as 
sketched here, the definition begf! all kindR (If questions about when acts, either in purp0l;e 
or in fUJlction, arc primaril~' expressive. 

35 So, for example, it goes without saying that the City of Se Paul could have pro
ceeded a{~ain8t the juvenile otl'enders in R.A. V. through the law of trespass. Sec R.~. V, 112 
S Ct at. 2541 n 1 (listing other statutes under which the offcnder8 could have been 
punished). 

3~ Wisconsin u Mitchell, J 13 S Ct 2194 (1993). 
n SCI~, for eXllmplc, Cal Penal Code § 422.7 '(West 1988 & Supp 1993); NY Penal Law 

§ 240.30Fl) (McKinney Supp 199:3); Or Rev Stat § 166.165(!)(a)(A) (1991); Wi, St~i Ann 
§ 939.fi45 (West Supp 1992). 

30 The Supreme Court. in Mitchell noted the precise analogy between Title VII and the 
hate crimes statute at issue in the case. See 113 S Ct at 2200. It is noteworthy that both 
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When an employer fires an employee because she is black, the gov
ernment may impose sanctions without constitutional qualm. This 
is so even when the discharge is accomplished (as almost all dis
charges are) through some form of expression, for whatever expres-

. sion is involved is incidental both to the act accomplished and to 
the government's decision to prevent it." The analysis ought not 
change when a person assaults another because she is black, once 
again even if the conduct (assault on the basis of race) is accompa
nied by expression. A penalty enhancement constitutionally may 
follow because it is pegged to an act-a racially-based form of dis
advantage-that the state wishes to. prevent, and has an interest in 
preventing, irrespective of any expressive component. In other 
words, in the assault case, no less than in the discharge case, the 
government decides to treat race-based acts differently from simi
lar non-race-based acts; and in the assault case, no less than in the 
discharge case, this decision-a decision to prevent disproportion
ate harms from falling on members of a racial group-bears no re
lation to whether the race-based act communicates a message. 
Thus might end the constitutional analysis. 

Perhaps, however, this argument is not quite so easy as I have 
made it out to be. It might be said, in response, that racially-based 
assaults, more often than racially-based discharges, are committed 
in order to make a statement. If this is true, a penalty enhance
ment not only will restrict more speech incidentally, but also may 
raise a concern that the government is acting for this very purpose. 
Or perhaps it might be said, more generally, that the use of a dis
criminatory motive to define an act, even supposing the act has no 
expressive component, at times may be highly relevant to First 
Amendment analysis: consider, for example, a penalty enhance-

laws apply not only irrespective of whether the discrimination at issue expresses a message, 
but also irrespective of whether "the discrimination is CAused by particular beliefs. If, for 
example, discrimination laws prohibited discharges or assaults motivnted by racial ha
tred-rather than simply based on race-they would pose n very different, and seemingly 
severe, First Amendment problem. 

11 Cns.<J Sunstein makes this point in Words, Conduct, Caste, 60 U Chi L Rev at 827-28; 
his phrusing is that in such 8 case, the communication is merely evidence of, or 8 means of 
committing, ,em independently unlawful nct. Profe~sor Sunstein, however, appears to think 
that this anlllysis fails to cover hale crimes, because there the state's interest arises from the 
expres:'live nature of the conduct. As stated in the text, I do not believe this to be the case. A 
state has a l~gitimate interest in preventing, say, assaults on the basis of race, even when 
they are wholly devoid of expression. The interest is the same as the one in preventing 
discharges on the basis of race; it is an interest in eradicating racially-based forms of disad
vantage generally, whether or not accompanied by communication of a message. 
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ment provision applicable to persons who obstruct voting on the 
basis of a voter's affiliation with the Republican Party. 

But both of these objections seem to falter on further consid
eration of the nature of hate crimes regulation and the governmen
tal interest in it. The voting obstruction law I have hypothesized 
(no less than a hate crimes law) applies to conduct regardless of 
whether it has expressive content, but the government's interest in 
the law always in a certain sense relates to expression: it is difficult 
to state, let alone give credence to, any interest the government 
could have, other than favoring or disfavoring points of view, for 
specially penalizing voting obstruction based on affiliation with a 
particular political party.'s In the case of hate crimes laws, by con
trast, the government not only is regulating acts irrespective of 
their expressive component, but also has a basis for doing so that 
is unrelated to suppressing (or preferring) particular views or ex
pression-the interest, once again, in preventing conceded harms 
from falling inequitably on members of a particular racial group. 
In such a case, the regulation should be found to accord with First 
Amendment requirements, notwithstanding that it incidentally af
fects some expression. As the Court in R.A. V. noted, in referring to 
employment discrimination laws, "Where the government does not 
target conduct on the basis of its expressive content,"-and where, 
we might add, the government, in regulating conduct, has a credi
ble interest that is unrelated to favoring or disfavoring certain 
ideas or expression-"acts are not shielded from regulation merely 
because they express a di~criminatory idea or philosophy."'· 

In accord with this reasoning, communities should be able not 
only to impose enhanced criminal sanctions on the perpetrators of 
hate crimes, but also to provide special tort-based or other civil 
remedies for their victims. One of the accomplishments of the anti
pornography movement has been to highlight the benefits of using 
the civil, as well as the criminal, laws to deter and punish undesir-

S~ The hypot.hetical voting law might s()em vcry different if enhanced penalties applied 
to obstruction basfld on the voter's affiliation witb ally political party. rather than with the 
Republicall Pariy al(Jnc. In enacting this bronduf 11IW, the state could have det.ermined that 
it had an interest in protecting persons fmIn Bulfering disproportionate harm as 8 result of 
their politicnl views, analogous to the intereNt. in prot.ecting perSOllS fwm suffering dispro
portionate harm as a result of their race. Under the analysis suggested in the text., this new 
voting law would meet constitutional standard~ because it applies regardlC!'lB whether the 
conduct. communicates a message 8ud because the government now h88 a credible interest in 
the law not. related to favoring or disfavoring particular viewpoints and messages. 

n 112 S Ct at 2546-47. 
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able activity.'· Civil actions involve fewer procedural safeguards 
for the defendant, including a much reduced standard of proof; as 
important, they may give greater control to the victim of the un
lawful conduct than a criminal prosecution ever can do. Communi
ties therefore should consider not merely the enactment of hate 
crimes laws, but also the provision of some kind of "hate torts" 
remedies. And in determining the scope of all such laws, communi
ties should consider the manner in which the laws apply to crimes 
or civil violations committed on the basis of sex, which now often 
fall outside the compass of hate crimes statutes. 

To address the harms arising from pornography, the govern
ment has numerous available mechanisms that regulate not speech, 
but conduct. At an absolute minimum, states can prosecute ac
tively, under generally applicable criminal laws, the sexual assaults 
and other violent acts so frequently committed against women in 
the making of pornography. Similarly, as Judge Easterbrook sug
gested in Hudnut, states may specifically make illegal (if they have 
not already) the use of fraud, trickery, or force to induce people to 
perform in any films, without regard to viewpoint." .Extensive reg
ulation of such practices is the lot of many industries; the visual 
media surely are not entitled to any special exemption. With re
spect to regulatory effects of this kind too, responses based on the 
criminal law can be. supplemented by enhanced tort remedies.'" 

A much more questionable means of deterring the production 
of pornographic works would be to press into service laws regulat
ing prostitution, pimping, or pandering. In one recent case, an Ari
zona court upheld, against First Amendment challenge, the use of 
prostitution and pandering statutes against a woman who managed 
and performed in a sex show." The court reasoned, consistent with 
established First Amendment doctrine, that t.he prosecutions were 

.0 See Catharine A. MacKinnon, Pornography. Civil Rights, and Speech, 20 Harv CR
CL L Rev 1,29 n 52 (1985). 

41 771 F2d at 332. 
n For a discussion of whether the government, in addition to banning the conduct it

self, may prohibit the dissemination of speech produced by means of this unlawful conduct, 
see text accompanying notes 55·6!. 

.. • 1rizona u Taylor, 167 Ariz 429, 808 P2d 314, 315-16 (1990). The state's prostitution 
statute prohibited "engaging in or agreeing or offering to engage in sexual conduct with 
another person under a fee arrangement with that person or any other person." Id. The use 
of statutes of thL'I kind against women who merely perform in pornography raises n specinl 
concern: such prosecutions make a criminal of the very victim of exploitative practices. 
Moreover, these prosecutions may have little value: they Ilre likely to deter the production 
of pornography far less weH than prosecuting the actual pornographer under pimping, pan
dering, or other similar statutes, which essentially prohibit the hiring of persons to cngage in 
scxual practices. 
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permissible because even if the show had expressive content, the 
state had acted under statutes directed at conduct in order to fur- , ' 
ther interests unrelated to the suppression of expression." The 
same argument could be made whenever the government acts 
against a pornographer under a sufficiently broad pimping or pan- ' 
dering statute, so long as the prosecution were based on a signifi-' 
cant interest unrelated to speech, such as the prevention of sexual 
exploitation. The problem with this analysis lies in its potential 
scope: many' films that no one would deem pornographic contain 
sexual conduct by hired actors and thus fall within the very same 
statutes. Notwithstanding all I have said above, even the neutral 
application of a law that is not itself about speech might in some ' 
circumstances violate the First Amendment. (Consider, to use an 
extreme example, an environmental law imposing a ban on cutting 
down trees, as applied to producers of books and newspapers.) In 
all probability, the use of pimping and pandering statutes in the 
way I have just considered suffers from this constitutional defect, 
given the potential for applying such statutes to large amounts of 
speech at the core of constitutional protection. 

Those favoring the direct regulation of pornography often 
charge that relying exclusively on bans on conduct-most notably, 
a ban on coerced performances-would allow abuses currently , 
committed in the manufacture of pornography to continue." Such' 
approaches, even if determinedly enforced, certainly will have less"" 
effect than banning pornography altogether. But once again, the 
inost sweeping strategies also will be the ones most subject to con
stitutional challenge and the ones most subversive of free speech 
principles. An increased emphasis on conduct, rather than speech, 
provides a realistic, principled, and perhaps surprisingly effective 
alternative. 

B. Viewpoint-Neutral Restrictions 

The Supreme Court often has said that any speech restriction " 
based on content, even if not based on viewpoint, presumptively' 
violat.es the First AmendmenL" But rhetoric in this instance is 

44 Id at 317. Tho key case support.ing this anulysis is United States v O'Brien, 391 US 

.... 

367 (1968), in which the Court apprt)\'ed the usc of a st.atute prohibiting any kuowing de- , ':", 
shuct.ioll of II Registration Certificate, purportedly enacted to further the efficient operation 
of the draft, against a person who had burned his draft. card as part of B political protest. 

n See, for example, Cass It. Sunstein,.Neutrality in Constitutional Law (With Special 
Refacncc to Pornography, Abortion. and Surrogacy), 92 Colum'J. Rev I, 23-24 (1992). 

4" See, for example, Police Department of Chicago (I Mo,<;lcy, 408 US 92. 95·90 (1972); 
Simon & Schlt .. ~tcr, Inc, u Members of the New York State Crime Victims Board, )]2 S Ct 
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semi-detached from reality. The Court, for example, sometimes has 
upheld regulations based on the subject matter of speech.'? And 
the Court in several cases has approved restrictions on non-ob-
scene but sexually explicit or scatological speech.'· Cases of this 
kind raise the possibility of eradicating the worst of hate speech 
and pornography through statutes that, although based on content, 
on their face (and, to the extent possible, as applied) have no view
point bias. 

One potential course is to enact legislation, or use existing leg
islation, prohibiting carefully defined kinds of harassment, threats, 
or intimidation, including but not limited to those based on race 
and sex. For example, in considering the St. Paul ordinance, the 
Court in R.A. V. noted that the city could have achieved "precisely 
the same beneficial effect" through "[a 1 n ordinance not limited to 
the favored topics"'9-that is, through an ordinance prohibiting all 
fighting words, regardless whether based on race, sex, or other 
specified category. An ordinance of this kind would have presented 
no constitutional issue at all given the Court's prior holdings that 
fighting words are a form of unprotected expression.·o A law 
prohibiting, in viewpoint-neutral terms, not merely fighting words 
but other kinds of harassment and intimidation would (and 
should) face greater constitutional difficulties, relating most nota
bly to overbreadth and vagueness; but a carefully drafted statute 
might well surmount these hurdles, and such a law ~urely would 
not be subject to the selectivity analysis of R.A. V. Viewpoint-neu
tral laws of this kind-whether framed in terms of fighting words 

501, 508-09 (1991); Consolidated Edison Co. of New York u Public Service Commission of 
New York, ,147 US 530, 536 (1980). 

H See, for example, Burson u Freeman, 112 S Ct 1846 (1992); Greer v Spack, 424 US 
828 (1976); CBS u Democratic National Committee, 412 US 94 (1973). See generally Geof
frey R. Stone, Restrictions of Speech BecaU1~e of its Content: 'file ~eculiar Case of Subject
Matter Restrictions, 46 U Chi L Rev 81 (1978). R.A. V. might be thought to treat subject 
matter restrictions with the snme distrust shown to viewpoint restrictions: the technical 
holding of the Court WilS that the St. Paul ordinance facially violated the Constitution "in 
that it prohibits otherwise permitted speech solely on the basis of the subjects the speech 
addresses." 112 S Ct at 2542. But elsewhere in the opinion, the Court made clear that its 
true concern related to viewpoint bias. What most bothered the Court WilS that the subject 
matter restriction operated in practice to restrict speech of only particular (racist, sexist. 
etc.) views. See, for example, id at 2547~49. 

n See PCC v Pacifica Foundation, 438 US 726 (1978) (indecent radio broadcast); 
Young v American Mini-Theatres, 427 US 50 (1976) ("adult" theaters); City of Renton v 
Playtime Theatres, Inc., 475 US 41 (1986) (same). 

4. 112 S Ct at 2550 . 
60 See Chaplinsky v New Hampshire, 315 US 568, 572 (1942). Of course, the applica· 

tion of the ordinance to any particular expression might well raise serioWi constitutional 
issues relating to the permissible scope of the fighting words category. 
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or in some other manner-might be especially appropriate in com
munities (such as, perhaps, educational institutions) whose very 
purposes require the maintenance of a modicum of decency.·' 

Another approach, relevant particularly to pornography, could 
focus on regulating materials defined in terms of sexual violence. 
At first glance, R.A. V. and (especially) Hudnut seem to doom such 
efforts, but this initial appearance may be deceptive. The problem 
in Hudnut involved the way the ordinance under review distin
guished between materials presenting women as sexual equals and 
materials presenting women as sexual subordinates: two works, 
both equally graphic, would receive different treatment because of 
different viewpoints." This problem, the court suggested, would 
not arise if a statute instead were to classify materials according to 
their sexual explicitness.·s Indeed, the Supreme Court already has 
said as much by treating as non-viewpoint-based (and sometimes 
upholding) regulations directed at even non-obscene sexually 
graphic materials.· f If a regulation applying to sexually explicit 
materials does not raise concerns of viewpoint bias, perhaps 
neither does a regulation applying to works that are both sexually 
explicit and sexually violent. 

One counterargument might run that the reference to sexual 
violence in this hypothetical statute would function simply as a 
code word for a disfavored viewpoint: sexually violent materials 
present women.as subordinates; sexually non-violent materials pre
sent women as equals; hence, the law replicates in covert language 
the faults of the MacKinnon-Dworkin ordinance. But this response 
strikes me as flawed, because many non-violent works present 
women as sexual subordinates, and some violent materials may not 
(violence is not necessarily a synonym for non-equality). The ques
tion is by no means free from doubt-much depends on how far 
the Court will or should go to find viewpoint discrimination in a 
facially neutral statute-'--but framing a statut.e along these lines 
seems worth consideration. 

U Sec Robert C. Post, Racist Speech, Democracy. and the Pirst Amendment, 32 Wm & 
Mary L Rc\' 267. 317-25 (1991), for a general discussion of the compatibility of speech regu
lation with the objectiveH of higher education. 

62 See 771 F2d at 328. 
I5J ld at 332-33. 
M See note 48 and accompanying text. The Court has failed to indicate precisely when 

regulations of this kind, even assuming they arc not viewpoint-based, wi1l meet. constitu
tiona1 standards. All of the regUlations upheld by the Court have involved not complete 
bans, but mo.re limited restrictions. A law foreclosing such sp~ech entirely would raise con~ 
stitutional concerns of greater dimension. 
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Finally, and once again of particular relevance to pornography, 
the Constitution may well permit direct regulation of speech, if 
phrased in a viewpoint-neutral manner, when the regulation re
sponds to a non-speech related interest in controlling conduct in-

:: .. volved in the materials' manufacture. Assume here, as discussed 
,,' 

, above, that the government has a strong interest in regulating the 
", . violence and coercion that often occurs in the making of pornogra
,.' " phy." Does it then follow that the government may punish the dis
.' tribution of materials made in this way as well as the underlying 
. ' . unlawful conduct? The Supreme Court's decision in New York v 

Ferber'· suggests an affirmative answer. In Ferber, the Court sus
tained a statute prohibiting the distribution of any material de

'" picting a sexual performance by a child, primarily on the ground 
'; ".' that the law arose from the government's interest in preventing the 

conduct (sexual exploitation of children) necessarily involved in 
making the expression. Similarly, it would appear, the government 
may prohibit directly the dissemination of any materials whose 
manufacture involved coercion of, or violence against, participants. 
The Hudnut Court specifically indicated that such a statute would 
meet constitutional requirements."' 

',' Important questions remain unanswered with respect to this 
'. approach, for there are almost surely limits on the principle that 

the government may engage in viewpoint-neutral regUlation of 
speech whenever it has an interest in deterring conduct involved in 
producing the expression. The principle itself, in addition to ex
plaining Ferber, may explain such disparate outcomes as the abil
ity of a court to enjoin the publication of stolen trade secrets and 

,.. to award damages for the unapproved publication of copyrighted 
material"· But some hypothetical applications of the principle sug
gest the lHied for a boundary line. For example, could the govern
ment prohibit all speech whose manufacture involved violations of 

, the Fair Labor Standards Act? Surely such a statute would violate 
.' 

'. 

i, 

the Constitution. Or, to use another sort of case, could the govern-
ment prohibit the distribution of all national security information 
stolen from government agencies? An affirmative answer would re-

'. quire overruling the Pentagon Papers case"- The question arises, 

ft6 See text accompanying noteR 41-42 . 
.. 458 US 747 (1982). 
61 See 771 F2d at 332·33. 
" S~e Harper & Row, Publishers, Inc. u Nation Enterprisf!.'i, 471 US 539 (1985). 
~I See New York Times Co. u United Stntes, 403 US 713 (1971). I thank Geof Stone for 

suggesting this example. 
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then, how to separate permissible from impermissible applications 
of the principle. I am not sure that any factor, or even set of fac
tors, can serve to explain fully all the cases mentioned. Some rele
vant considerations, however, might include the value of the 
speech at issue, the magnitude of the harm involved in producing 
the speech, the extent to which prohibiting the speech is necessary 
to prevent the harm from occurring, and the extent to which the 
expression itself reinforces or deepens the initial injury.·o With re
spect to all of these considerations, the prohibition of materials 
whose manufacture involves sexual violence seems similar enough 
to the ban in Ferber to suggest that the regulation, while deterring 
the worst forms of pornography, still would satisfy First Amend
ment standards.·' 

C. Obscenity 

The government can also regulate sexually graphic materials 
harmful to women by using the long-established category of ob
scenity. This approach to regulating such materials has come to 
assume the aspect of heresy in the ranks of anti-pornography femi
nism. Those who have argued for regulating pornography have 
stressed the differences, in rationale and coverage, between bans 

_0 The Perber Court viewed the haml involved in manufacturing child pornography as 
great. and the value of the reBulting expression as usually, though not alwIlY!:I, slight. See 458 
US at 757 ·58, 76'2-6~1, 773-74, With respect to the necessity of prohibiting not. merely t.he 
unlawful conduct, but also the speech itself. the Ferber Cvurt stated thut "the distribution 
network for child pornography must be closed jf the production of material which requires 
the sexual exploitation of children is to be effectively cOlltrolled." ld at 759. Finally, the 
Ferber Court noted that "the materials produced are It permanent rec()rd of the children's 
participation and the harm to the child is exacerbated by their circulation." Id . 

• , The Supreme Court.'s decision in City of /{cntun u Playtime Theatres, 475 US 41 
(198G), might be taken to suggest-although,. I helieve, wrongly-a furt.her ext.ension of t.he 
argument: t.hat the government mfty prohibit t.he dist.ribution of mat.erials even substantially 
correlated to unlawful conduct. in manufacture, so long as the definition of these materials is 
viewpoint-neutral. In Renton, the Court upheld t.he regulation of adult motion pict.ure thea
ters on the ground that such theaters generally eouelate with a rise in crime in the sur
rounding neighborhood. Id at 50. The Court declined to require a showing thl.it any particu
lar movie theater in fact produced these result.s. Similarly, a statute regulating a category of 
speech that is highly correlated with coercion of, (IT vivlence agaillst, women might. be 
thought to pass constitutional muster even if II particular instance of that speech did not 
involve coercion or violence. This line of argument, however, takes what I believe itself to be 
a probllllliatie d(lcision much tou fnr. Crucial to the Renton holding wus the limited scope of 
the regulution under reyiew: it zoneu adult theaters, but did not prohibit theln. Id at 53. A 
total baJ1 on spee-ch, based on 8 mere correlation between the speech and unlawful conduct 
(even if the conduct, as in Renton and hE'J'C, stemmed from something other th-;n the 
speech's communicat.ive etfectR), would raise constitutional concerns of much greater 
magnitude. 
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on the porilOgraphic and bans on the obscene. It is said that ob
scenity law focuses on morality, while pornography regulation fo
cuses on power.·' It is said that offensiveness and prurience {two of 
the requirements for finding a work obscene} bear no relation to 
sexual exploitation.·3 It is said that taking a work "as a whole," as 
obscenity law requires, and exempting works of "serious value," as 
obscenity law does, ill-comports with the goal of preventing harm 
to women."' I do not think any of this is flatly wrong, but I do 
wonder whether these asserted points of difference-today, even if 
not in the past-suggest either the necessity or the desirability of 
spurning the obscenity category. 

My doubts began in the midst of first teaching a course on free 
expression. In keeping with the prevailing view, I rigidly segregated 
the topics of obscenity and pornography. (If I recall correctly, I 
taught commercial speech in between the two.) In discussing each, 
I iterated and reiterated the distinctions between them, in much 
the terms I have just described. I think I made the points clearly 
enough, but my students resisted; indeed, they could hardly talk 
about the one topic separately from the other. In discussing ob
scenity, they returned repeatedly to the exploitation of women; in 
discussing pornography, of course, they dwelt on the same. Those 
who favored regulation of pornography also favored regulation of 
obscenity-at least as a second-best alternative. Those who disap
proved regulation of pornography also disapproved regulation of 
obscenity. Perhaps it was a dense class or I a bad teacher, but I 
think not; rather, I think the class understood-or, at the very 
least, unwittingly revealed-something important. 

Even when initially formulated, the current standard for iden
tifying obscenity was justified in part by reference to real-world 
harms. To be sure, the Supreme Court, in its fullest statement of 
the rationale for 'establishing the category of obscenity, spoke of 
the need "to protect 'the social interest in ... morality'" and, 
what is perhaps the same thing, of the need" 'to maintain a decent 
society ... .' "., Here, the Court appeared to stress a version of 
morality divorced from tangible social consequences and related to 
simple sentiments of offense or disgust. But the Court also spoke 

'" See MacKinnon, Feminism Unmodified at 147 (cited in note 13). 
USee id nt 174-75; Sunstein, 92 Colum L Rev at 20-21 (cited in note 45). 
tl4 See MacKinnon; Feminism Unmodified at 174-75 (cited in note 1:3). 
n Paris Adult Thf!fltre 1 v Slaton, 413 US 49, 59-60, 61 (L973) (emphasis deleted), 

quoting Jacobellis u Ohio, 378 US 184, 199 (1964) (Warren dis~entjng), and Roth v United 
States, 354 US 476, 485 (1957), 
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of-indeed, emphasized just as strongly-the "correlation between 
obscene material and crime" and, in particular, the correlation bec 

tween obscene materials and "sex crimes."·· This concern too may 
reflect a notion of morality, but if so, it is a morality rooted in 
material harms.07 And although some of the specific harms then 
perceived might now appear dated-the Court was thinking as 
much of unlawful acts involving "deviance" as of unlawful acts in
volving violence-still the Court understood the obscenity category 
as emerging not merely from a· body of free-floating values, but 
from a set of tangible harms, perhaps including sexual violence.·· 

Much more important is the way conceptions of obscenity 
have evolved since then, in part because of the anti-pornography 
movement itself, in part because of the deeper changes that move
ment reflects in public attitudes and morals. This shift. in under
standing, I think, accounted for my classroom experience. It is 
hard to test a proposition of this sort, but I will hazard it anyway: 
one of the great (if paradoxical) achievements of the anti-pornog
raphy movement has been to alter views on obscenity-to trans
form obscenity into a category of speech understood as intimately 
related, in part if not in whole, to harms against women.·' Surely, 
such a change in perception should come as no great surprise. It 
would be the more astonishing by far if obscenity were .viewed to
day as obscenity was viewed two decades ago, when the current 
constitutional standard was first announced. A doctrinal test does 
not so easily freeze public understandings, especially when the test 
in part relies (as the obscenity test does) 011 community standards 
and consciousness.7o Views of obscenity, in other words, are not 

H 413 US at 58-59. 
11 See Daniel O. Conkle, Harm, Mornlity, and Pemirlist llcligion: Canada's N(!w-But 

Not So New-Approach to Obscenity, ]0 Const COIDm 105,123-24 (1993), fm discussion of 
these two kinds of morality (offense·hased and harm-hased) as reflected in obscenit.y 
doctrine. 

U For this reRSon, I think Cat.harine MacKinnon's statement that. obscenity ill "idea
tional and ahstract," rather than "concrete and substantive," represents something of an 
overstatement. even as applied to the initial understanding and formulation of the category. 
See MacKinnon, Feminism Unmodified at 175 (cited in note 13) . 

•• One interesting proof (and product) of this reconcept.ualizution is Senator Mitch Mc
Connell's proposed legislation granting the victim of a sexual offense a right. to claim dam
ages from the distributor of any ohscene work deemed to have contributed to the crime. 
Pornography Victims' Compensation Act of 1991, S 1521,102d Cong,lat Sess (JuI22, 1991). 
Whatever the merits of this legi..<dation, which raises seriouS concerns on nwneroua grounds, 
it clearly presupposes a link betweon obscenity and sexual violence. 

TO The obscenity standard asks whether the average person, applying contemporary 
community standards, would find 0 work prurient and offensive in its depiction of sexual 
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static, and they may have evolved in such a way as to link obscen
ity with harms to women. 

Now it might be argued, in response to this claim, that so long 
'" ' as the formal test for determining obscenity remains the same, this , 

,', , 

reconceptualization of obscenity will avail women little, because 
'" the test's focus on prurience and offensiveness will prevent new 

understandings from affecting judicial outcomes. But this response 
, ' seems to ignore the subtle and gradual ways law often develops. As 
;1 ' prosecutors, juries, and judges increasingly adopt this new view of 
: " obscenity, enforcement practices and judicial verdicts naturally 

will come to resemble, although not to replicate, those that would 
obtain under an anti-pornography statute. There is in fact a sub

i: stantial overlap between the categories of obsceni ty and pornogra
phy: most of the worst of pornography (materials with explicit and 

',' 
brutal sexual violence) meets the obscenity standard. As public 
perceptions continue to change, the application of the obscenity 
standard increasingly will focus on the materials causing greatest 
harm to women; nor need this development reflect any illegitimate 
acts of prosecutorial discretion!' ' 

Moreover, this new focus may over time reshape, in a desirable 
manner, even the governing legal standard for determining obscen
ity. Doctrinal adjustments and reformulations of existing low-value 
categories of speech may well-and should-occur more readily 
than the creation of whole new categories, especially when the pro
posed new categories incorporate clear viewpoint bias. So, for ex
ample, the current obscenity test's requirement that materials be 
patently offensive may disintegrate in light of new understandings 
about the harms the obscenity category principally should address. 

, This evolution of obscenity law recently has occurred in Canada, 
where the Supreme Court, responding to increased evidence and 
altered perceptions of harm to women, made sexual violence rather 
than sexual offensiveness the keystone of the obscenity category." 
Efforts to redefine the obscenity category in this manner-a redefi-

conduct. It also asks whether the work lacks serious literary. artistic. political, or scientific 
value. See Miller u California, 413 US 15. 24 (1973). 

11 If prosecutors determine to enforce obscenity laws only against materials with 8 eer· 
tain viewpoint, the resulting actions would be no less problematic than the MacKinnon· 

,.' ,.Dworkin statute itnelf. But this result is hardly the only one that could be produced by 
changing public norms. For example, ~s noted carlier and discussed again below, a focus on 
sexual violence arguably is not viewpoint-biased. Se1) text accompanying notes 52-54 and 74. 
Thus, to the extent that prosecutors enforce obscenity laws strictly against sexually violent 
materials that fall within the obscenity category, their acts would not violate the R.A. V. 

r, '. • proscription flf preferring some viewpoints to others within a low-value category. 
" See Regina v Butler and McCord, [1992] 1 SCR 452, 134 NR 81, 108-18 (Canada). 
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nition that, consistent with much First Amendment theory, would 
tend to divorce speech restrictions from simple feelings of of
fense-should proceed in the United States as well." 

One measure along these lines that states or localities might 
attempt involves the special regulation of subcategories of obscen
ity that contain sexual violence. R.A. V. might seem to bar such an 
approach; it held, after all, that even within low-value categories of 
speech, such as obscenity or fighting words, the government may 
not make distinctions that pose a danger of viewpoint bias. I have 
argued above that a statute framed in terms of sexual violence may 
no more implicate this principle than the several statutes upheld 
by the Court framed in terms of sexual explicitness!' But even if 
courts reject 'this argument, another possibility presents itself. The 
Court in R.A. V. stated as an exception to its broad rule that a sub
category of unprotected speech can be specially regulated if it 
presents, in especially acute form, the concerns justifying the ex
clusion of the whole category from First Amendment protection.'" 
It is hard to know what this exception means, especially in light of 
the Court's refusal to apply it to the category of race-based fight
ing words, which appears to pose in especially acute form the dan
gers giving rise to the entire fighting words category. It is no less 
difficult to determine what the exception should mean, given the 
ability to characterize in many different (and even conflicting) 
ways the concerns underlying any low-value category and the ease 
of restating those concerns with respect to any given subcategory. 
But given the Court's acknowledgment of the relationship between 
sexual crimes and obscenity, some consideration should be given to 
whether a statute focusing on the particular kinds of obscenity 
that most contribute to sexual violence would or should fall within 
the R.A. V. exception.7 

• 

. 18 It might he argued that such a redefinition of the obscenity category would render it 
viewpoint-based and therefore inconsistent with the First Amendment. This argument de
pends first on the proposition that. a statute framed in terms of sexual violence is viewpoint
based, which 1 have discHssed in the text. accompanying lIotes.52·54. As impnrtunt. the argu
ment depends un the proposition that the olmcenity category is not now viewpoint
based-in other words, that it does not. now constitute some- kind of exception to the rule of 
viewpoint neutrality. This proposition if! ditficult to maintain given the ob8cenity test.'s reli
ance on community standards of offensj"enes~l. See Sunstein, 92 Colum L Rev at 28-29 
(cited in not.e 45). As between an obscenity doct.rine that focuses on sexual prurience and 
offensiveness and an obscenity doctrine that. focuses on sexual prurience and violence, the 
former would appear to pose the greater danger of viewpoint. bias. 

14 See text accompanying notes 52-54 and notc(-I 71 and 73. 
" 112 S Ct .t 2545-46. 
,. The Court wrote, for example, that "a State may choo8e to regulate price advertising 

in one industry but not in others, because the risk of fraud (one of the characteristics of 
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The key point here is that regulation of obscenity may accom
plish some, although not all, of the goals of the anti-pornography 
movement; and partly because of the long-established nature of 
the category, such regulation may give rise to fewer concerns of 
compromising First Amendment principles. Even for those who 
think that the obscenity doctrine is in some sense a second-best 
alternative, it represents the first-best hope of achiev'ing certain 
objectives. And the obscenity doctrine itself may benefit by trans-

. formative efforts, as these efforts bring the doctrine into greater 
accord with the harm-hased morality of today, rather than of 
twenty years ago. 

D, Exceptions to Viewpoint Neutrality 

The final approach I will discuss, although far more briefly 
than it deserves, involves crafting arguments to support explici t 
exceptions to the rule against viewpoint discrimination for pornog
raphy or hate speech. As noted earlier, exceptions to this rule do 
exist, but without any clear rationale; the Court, in upholding 
viewpoint discriminatory actions, simply has ignored their discrim
inatory nature. We know, from the decision in R.A. V. and the af
firmance of Hudnut, that the Court will follow no such course of 
studied inattention with respect to pornography or hate speech: in 
both cases, the presence of viewpoint discrimination was consid
ered-and was declared dispositive. The question, then, arises: Is it 
possible to make a convincing argument to the contrary? Is it pos
sible, that is, to accept viewpoint neutrality as a general principle, 
but to support an exception to that principle either for pornogra
phy or for hate speecb? The challenge here is to explain in credible 
fashion what makes one or two or three viewpoints (or one or two 
or three instances of viewpoint discrimination) different from all 
others~sufficiently different to support an exception and suffi
ciently different to ensure that the exception retains "exceptional" 
status. I cannot here provide the answer to that question. Instead, 
I will confine myself to some general observations about what con
siderations might be relevant to the inquiry. 

Two factors necessary (but, I will argue, generally insufficient) 
for departing from the norm of viewpoint neutrality are (1) the 

commercial speech that justifies depriving it of full First Amendment protection) ... is in 
its view greater there." Id at 25.16. So too. it might be 38id. a State may choose to regulate in 
a specialmnnner sexually violent obscenity because it poses a greater risk of contributing to 
sexual crimes-one of the characteristics of ob!;cenity that justifies depriving it of full First 
Amendment protection. 
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seriousness of the harm the speech causes, and (2) the "fit" be
tween the harm and the viewpoint discriminatory mechanism cho
sen to address it. The first consideration has an obvious basis: to 
the extent a viewpoint causes insignificant harm, the state's deci
sion to suppress that viewpoint must rest not on legitimate reasons 
but on mere dislike of the idea at issue. The second consideration 
is related and not much more mysterious: when the government 
restricts a viewpoint, but the viewpoint is not coextensive with the 
harm allegedly justifying the governmental action, we may wonder 
(once again) whether the action is in fact motivated by simple dis
taste for the message. I have no doubt that a regulation of pornog
raphy and hate speech, would satisfy the first inquiry, and little 
doubt that such a regulation could be carefully enough constructed 
to satisfy the second. Is that, however, sufficient? 

I think not. Assume, for example, a carefully crafted regula
tion of abortion advocacy, counseling, or referral (the category of 
speech involved in Rust v Sullivan"), designed to reduce the inci
dence of abortions. Proponents of the regulation might urge that 
the law is precisely crafted to reduce the significant harms stem
ming from abortion; hence the law satisfies the two inquiries set 
forth above. I presume this outcome would strike many ,as irre
trievably wrong. But, some opponents of the regulation might con.
tend, the example fails to prove my larger point because the 
"harms" in the hypothetical case (however serious some might find 
them) are in fact widely contested and for that reason cannot form 
the basis of viewpoint regulation. These opponents might contrast 
a precisely crafted regulation of pro-smoking speech, designed to 
reduce the frequency of tobacco use. In that case, the harms ar~ 
not contested; hence the regulation can go forward. The contrast 
here has much intuitive appeal, and I am not at all sure it hils 
nothing to teach us. But this general line of reasoning makes th~ 
protections of the First Amendment weakest. at the very poin't 
where views are the most unorthodox and unconventional. And 
even if I am wrong to think this result upside-down and unaccept
able, another question would follow: Are not the harms caused by 
pornography and hate speech-characterized most, generally as ra'_ 
cial and sexual subordination-also very much contested? If they 
were not, the debate over hate speech and pornography might not 
have reached so intense a level. 

" 111 S Ct 1759, 1765 (1991). 
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Assuming, then, that harm and "fit" cannot alone justify view
point discrimination, perhaps the addition of low-value speech can 
do so. In other words, if legislators can make the case that speech 
leads to harm, if the speech regulated correlates precisely with that 
harm, and if the speech is itself low-value, then any viewpoint dis
crimination involved in the regulation becomes irrelevant.'· At first 
glance, of course, R.A. V. definitively rejected this argument: the 
very holding of that case was that even wit.hin a low-value category 
of speech, viewpoint discrimination is generally prohibited. So, to 
use one of the Court's hypotheticals, the government may pro
scribe libel, but may not proscribe only Hhel attacking the govern
ment; or, to use something near the actual case, the government 
may prohibit fighting words, bllt may not prohibit only racist fight
ing words.'· But what, then, are we to make of a category like ob
scenity-an entire low-value category (rather than a subdivision 
thereof) that seems to incorporate some viewpoint bias?·· Could it 
possibly be the case that viewpoint discrimination built into the 
very definition of a low-value category is permissible, whereas 
viewpoint discrimination carving up a neutrally defined low-value 
category is not? 

The proposition is perhaps less silly than it appears, for the 
·latter, but not the· former, lacks the precise "fit" that I above 
termed necessary for viewpoint regulation. When the Court estab
lishes a low-value category, such as obscenity; it determines that 
the harms caused by the covered speech so outweigh its (minus
cule) value that regulation of the speech, even if viewpoint discrim
inatory, will be permitted. The Court, in effect, predecides that 
regulation of the entire category will arise not from governmental 
hostility to the ideas restricted, but rather from a neutral decision 
based on harms and value; the viewpoint bias will occur as a mere 
byproduct of the fact that only the restricted ideas cause great 
harms and have sparse value. This predetermination insulates the 
government from a charge of viewpoint bias when the government 
regulates the entire category. But the establishment of a low-value 
category has no such effect when the government regulates within 
the category on the basis of a viewpoint extraneous to the cate-

n I take Cuss Suustein to be making something like this argument in these page!!. See 
60 U Chi L Rev at 829 (cited in note 17). 

,. 112 S Ct at 2543 & n 4. The actual ordinance. as construed, prohihited face· based 
fighting words (discriminating by subject matter), but the Court argued that this restriction 
operated in practice in the same way ns un ordinance hanning racist fighting words (discrim
inating by viewpoint). See id at 2547~·i8. 

&0 See notes 13 and 73. 
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gory's boundaries. In that case, there is reason to suspect thai the 
government is acting not for the reasons already found by the 
Court to be legitimate, but rather out of hostility to a message. 
The critical failure in such a regulation relates to "fit": because the 
regUlation is underinclusive-because it does not regulate all 
speech previously determined to ca.use great harm and have no 
value-the concern arises that the government has an illegitimate 
motive. Hence, to say, as the Court did in R.A. V., that the govern
ment may not engage in unrelated viewpoint discrimination within 
a low,value category-may not, for example, ban only obscenity 
produced by Democrats-is not to say that viewpoint may not 
enter into the very definition of a low-value category. Once again, 
in the latter case viewpoint serves as a placeholder for a balance of 
harms and values found legitimate by the Court; in the former 
case, viewpoint serves as a warning signal that the government is 
acting for other reasons. 

But even if this distinction holds, the hard question remains: 
should the Court accept pornography or hate speech as a low-value 
.category of expression? The currently recognized categories of low
value speech seem to share the trait, as Cass Sunstein writes, that 
they are neither "intended [nor 1 received as a contribution to so
cial deliberation about some issue."" That definition offers several 
lessons for any regulation, concededly based on viewpoint, either of 
hate speech or of pornography. In the case of hate speech, such an 
ordinance should be limited to racist epithets and other harass
ment: speech that may not count as "speech" because it does not 
contribute to deliberation and discussion. In the case of pornogra
phy, any ordinance should be limited to materials that operate pri
marily (as obscene materials operate primarily) as masturbatory 
devices; in addition, an explicit exception, like that in the obscen
ity standard, for works of serious value ought to be incorporated. 
Only if pornography and hate speech are defined in this narrow 
manner might (or should) the Court accept them as low-value cate
gories-a classification that, it must be remembered, depends at 
least as much on the non-expressive quality of the speech as on the 
degree of harm the speech causes. 

In addition to all this, perhaps one other factor-the modesty, 
or limited nature, of the viewpoint restriction-should be consid
ered prior to recognizing a low-value category of speech incorporat
ing viewpoint bias. This inquiry would focus on whether the regu-

.1 Sunstein, 60 U Chi L Rev at 807. 

CUNTON LIBRARY PHOTOCOPY 



1993] Regulation After RA.v. 901 

lation of the category wholly excises the viewpoint from the realm 
of public discourse or cuts off only a limited means of expressing 
the viewpoint.s, Even the MacKinnon-Dworkin version of anti-por
nography legislation would do only the latter: it would prohibit not 
all messages of sexual subordination, but only those messages ex
pressed in a sexually graphic manner. This feature seems critical to 
the establishment of any exception to the viewpoint neutrality 
principle. Tbe broader the restriction, the more it will skew public 
discourse toward some views and away from others. And the larger 
the skewing effect, the greater the chances of improper 
governmental motivation; a wholesale, more tban a marginal, re
straint suggests a government acting not for neutral reasons, but 
out of simple hostility to the idea restricted. Of course, the inquiry 
into the scope of a viewpoint restriction does not lend itself to sci
entific precision. The matter is always one of degree, involving the 
drawing of a line someplace on a spectrum. The inquiry, too, is 
complicated by the issue whether the particular means restricted 
(even if technically modest) constitute the most effective way of 
delivering the message, such that the restriction ought to be 
treated as sweeping. But the haziness of the endeavor does ·not 
gainsay the need to engage in it. For a viewpoint restriction that 
results in excising ideas from public discourse ordinarily ought not 
to be countenanced-even when the restriction applies only to low
value speech and even when the restriction closely responds to se
rious harms. 

CONCLUSION 

The presumption against viewpoint discrimination, relied 
upon in Hudnut and further strengthened in R.A. V., has come to 
serve as the very keystone of First Amendment jurisprudence. This 
presumption, in my view, has real worth, in protecting against im
properly motivated governmental action and against distorting ef
fects on public discourse. And even if I assign it too great a value, 
the principle still will have to be taken into account by those who 

8:1 I do not at all advocate here that courts consider the modesty of a viewpoint restric
tion in all cases involving viewpoint regulation. Rather, I mean that courts should ask this 
question when the other criteria, discussed above, for departing from the viewpoint neutral
ity rule have been met. This approftch is similar to the one used in City of Renton v Play
time Theatres, Inc., 475 US 41, 53 (l986), in which the Supreme Court looked to the scope 
of the speech restriction at issue-un inquiry the Court normally eschews-in 8 case involv
ing low-value speech. For a detailed discussion generally disapproving any inquiry into the 
modesty of a viewpoint restriction, although not considering the precise issue rnifled here. 
see Stone, Content Regulation and the First Amendment at 200-33 (cited in note 26). 
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favor any regulation either of hate speech or of pornography. I 
have suggested in this Essay that the regulatory efforts that will 
achieve the most, given settled law, will be the efforts that may 
appear, at first glance, to promise the least. They will be directed 
at conduct, rather than speech. They will be efforts using view
point-neutral classifications. They will be efforts taking advantage 
of the long-established unprotected category of obscenity. Such ,ef
forts will not eradicate all pornography or all hate speech from our 
society, but they can achieve much worth achieving. They, and 
other new solutions, ought to be debated and tested in a continu
ing and multi-faceted effort to enhance the rights of minorities and 
women, while also respecting core principles of the First 
Amendment. 

" 
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A Libel Story: Sullivan 
Then and Now 

Elena Kagan 

ANTHONY LEWIS, Make No Law: The Sullivan Case and the First Amendment. 
New York: Random House, 1991. Pp. 354. $ 25.00. 

New York Times v. Sullivan 1 is one of those rare cases--perhaps espe
cially rare in the field of First Amendment law-in which the heroes are 
heroes, the villains are villains, and everyone can be -characterized as one 
or the other. In Sullivan, lofty principle need not wrestle with distasteful 
fact; the ideal of free speech need not come to terms with base or injurious 
utterance. There is a beautiful simplicity about the case-a stark clarity-
that lends itself to a certain brand of storytelling. . 

Anthony Lewis, columnist and former Supreme Court reporter for 
the New York Time~ ranks by any measure among the premier legal story
tellers of our time. Almost three decades ago, his Gideon's Trumpet made a 
folk hero of Earl Gideon and turned Gideon v. Wainwright into a metaphor 
for the wise and just use of law. Now Lewis has focused his sights closer to 
home, telling the equally significant story of how his newspaper in the 
Sullivan case helped to transform the law of libel and the very meaning of 
the First Amendment. 

Among Lewis's talents is the journalistic gift of knowing a good story 
when he sees one. Sullivan, like Gideon, has a power stemming from its 
simpliciry. And again like Gideon, it oozes drama. For purposes of narra
tive, it is hard to better a case that involves the most glamorous part of the 

Elena Kagan is assistant professor of law at the University of Chicago. 
The author wishes to thank Al Aischuler, Mary Bl..-cker, Anne-Marie Burley, Richard 

Epstein, Stephen Gilles, Abner Greene, Larry LeSSig, Michael McConnell. Martha Minow, 
Geoffrey Scone, Cass Suosrcin, and (cspe<:ially) David Strauss for valuable comments on 
earlier drafts and the Bernard O. Sang Faculty Fund and the Bernard Meltzer Fund for 
fmancial assistance. 

1. 376 U.S. 254 (1964). 
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Constitution, arose from the crucible of the civil rights struggle. and pro
duced a decision of historic proportions. But the storyteller here is as good 

as the story. Pitching his book to a wide audience, Lewis makes not only 
Sullivan but the whole of First Amendment law come alive in the senses 

and imagination. Lewis explains legal concepts to the general reader with 
great facility. And he writes from the heart, communicating material that 
means much to him with the power and emotion necessary to render the 
material meaningful to others. 

Make No Law is in part simple narration, but its recitation of facts is 
virtue,not vice. In telling the story of Sullivan, Lewis performs the signal 

task of demonstrating how much facts matter, of showing the extent to 
which a legal decision may (and should) be dependent on context and 
circumstance. Lewis's narrative, including his account of the Supreme 
Court's deliberations (an account based largely on Justice Brennan's pri

vate papers), serves to highlight the role of anecdote in law. In deciding 
Sullivan, the Court was in large part responding to a story-the selfsame 
story Lewis tells with a journalist's eye for vignette and detail. 

Lewis, however, is not content to give just the facts; he spins stories 
with morals. Juxtaposed against Lewis's immersion in context, is a tendency 
to generalize broadly from his subject matter. On one page, Lewis revels in 
the partiCular facts of Sullivani on another, he uses these facts as spring .. 
board to justify principles of libel law and First Amendment law applicable 
to a much wider range of cases. This method, of course, is not itself mis .. 
taken. Stories often teach general lessons, and the drawing of morals may 
be especially appropriate in legal stories because the technique mirrors the 
way law naturally (perhap, inevitably) develops. Indeed, the Supreme 
Court has done exactly what Lewis favors, extending the rules articulated 
in Sullivan to a broader set of libel cases and using SuUivan as authority for 
some sweeping First Amendment principles. 

The real question is not whether to go beyond the original context of 
a case but how best to do so. The drawing of morals from a story may be 
more or less apr; so, too, may be the creation of legal rule and principle. 
Thus, the question, put more precisely, is whether Lewis-ot, more impor .. 
tant, the Court-has generalized appropriately from SullitJan, has seen 
what the case was truly about and has used this u';derstanding to denote 
where the case has relevance. 

The answer to this question, I think, is mixed, and in much of the rest 
of this review I offer sorrie thoughts about how and why this is so. After 
reviewing Lewis's account of SullitJan", I discuss aspects of the decision that 
raise greater problems than Lewis concedes. I rhen address two different" 
levels of generality on which the Sullivan decision may operate. On the first 
level, Sullivan generates special rules of defamation lawi on the second 
level, discussed more briefly, Su.1lit tan stands for broader First Amendment 
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principles. The use of Sullivan, by Lewis and the Court, to support a 
corpus of defamation law strikes me as troubling: as an effort to fit the 
square pegs of many defamation cases into the round holes of Sullivan. 
Lewis and the Court, I think, do far better when invoking Sullivan on the 
broader level of,First Amendment principle. It is there that the Sullivan 
case resounds most deeply. 

I. THE CASE AND THE RULING 

To evaluate when and where the Sullivan decision has meaning, the 
place to start is with the case decided. Lewis provides a vivid account of 
the underlying controversy as well as its treatment in the courts. This ac .. 
count provides a basis for reflecting on the central concerns of the cieci .. 
sion. But what seems to emerge is something different from what Lewis (or 
any other proponent of expanded protection for libel defendants) might 
have intended. The context of the case and the Supreme Court's own 
deliberations suggest that Sullivan was only secondarily-almost acciden
tally-a decision about the law of defamation. The Court's decision-in
cluding the puzzling adoption of the actual malice standard-responded 
primarily to the core First Amendment problem of the abuse of power to 
stifle expression on public issues, a problem only contingently related to 
the law of defamation. 

A. The Case 

The basic facts of Stdlivan are familiar, although perhaps more so to 
readers of this journal than to readers of Lewis's book. On 29 March 1960 
an advertisement sponsored by the Committee to Defend Martin Luther 
King and the Struggle for Freedom in the South appeared in the New Yark 
Times, The ad, headlined "Heed Their Rising Voices," contained ten 
paragraphs of text detailing efforts by "Southern violators of the Constitu
tion," including police officers, to derail the civil rights struggle through 
acts of governmental abuse and violence. L. B. Sullivan, a Commissioner 
of the Cicy of Montgomecy, Alabama, in charge of supervising the cicy's 
police, brought a libel suit based on the ad against the New York Times. 
Sullivan's name never appeared in the ad, but he claimed that statements 
about the Montgomecy police and southern law violators had been read to 
refer to him. Sullivan further claimed that several admitted-though 
mostly minor-inaccuracies in the ad had harmed his reputation. An Ala .. 
bama jury returned a verdict for Sullivan in the full amount demanded-a 
half-million dollars-·and the Alabama Supreme Court affirmed. So much 
is found in the U.S. Supreme Court's majority opinion. 
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To this factual core, Lewis adds a wealth of detail about the case and 
its treatment in the Alabama trial court. The advertisement quickly be
carne notorious in Montgomery, even though only about 400 copies of the 
New Yark Times were circulated in all of Alabama. The Montgomery Ad
vertiser, the morning newspaper in the city. brought the ad to the city's 
attention with an editorial charging "crude slanders against Montgomery" 
by "voluntary" and "involuntary liars" (at 11); and by the time the New 
Yark Times went searching for local counsel, not a single Montgomery law
yer would take the case (at 24). (The Times found a Birmingham lawyer, 
who booked hotel reservations for the primary Times counsel, Lewis Loeb, 
under an assumed name (at 24).) The trial judge, Walter BUl"gw)'n Jones, 
publicly had proclaimed his belief in "white man's justice" and had au
thored a tract entitled The Confederate Creed; on the 100th anniversary of 
the founding of the confederacy, he had participated in a reenactment of 
the swearing in of Jefferson Davis (adminstering the oath of office) and 

. then retired to his courtroom to preside over a trial in which jurors wore 
confederate uniforms (at 25-26). Lewis conjectures that Jones may even 
have helped to plan Sullivan's libel suit, although (as Lewis admits) there is 
little in the way of proof to back up this surmise (at 27). In any event, 
Jones presided over the trial (in a racially segregated courtroom) and found 
in favor of the plaintiff on every significant ruling; the all-white jury, in
structed that the advertisement was libelous, false. and injurious as a mat~ 
rer of law, took about two hours to decide that the advertisement was "of 
and concerning" Sullivan and that he should receive $500,000 (at 32-33). 

Lewis shows that the Sullivan trial was merely the first salvo in a con
certed campaign against the northern establishment press by southern 
public officials and opinion makers-a campaign which intended to curtail 
media coverage of the civil rights struggle and threatened to succeed in this 
design. The Sullivan case was the first of five suits brought by public offi
cials based on the "Heed Our Rising Voices" advertisement; each of the 
other suits also claimed damages of $500,000 (at 35). Two stories by New 
York Times reporter Harrison Salisbury prompted another round of libel 
suits, asking for total damages of $3,150,000 against the Times and 
$1,500,000 against Salisbury (at 22). Nor was the Times the only target; by 
the time the Supreme Court decided Sullivan in 1964, southern officials 
had brought nearly $300 million in libel actions against the press (at 36). 
The Montgomery Advertiser candidly headlined a story abour the libel 
cases: "Stare Finds Formidable Legal Club to Swing at Out-of-State Press" 
(at 35). n,e Alabama Journal, Montgomery's evening paper, noted that the 
suits "could have the effect of causing reckless publishers of the North ... 
to make a re~survey of their habit of permitting anything detrimental to 
the South and its people to appear in theit columns" (at 34). And the suits 
indeed could have had great effect. The Times withdrew all of its reporters 
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, from Alabama for a year in order to maintain a personal jurisdiction argu .. 
ment (at 43). There was some danger that the newspaper, then struggling 
with L,bor disputes and making minuscule profits, would not survive (at 
35). CBS, according to one of its attorneys, would have ceased doing pro

:-grams on the southern civil rights movement had the Sullivan verdict not 
· been reversed (at 245). 

Lewis leaves little doubt that the particular facts of Sullivan, as well as 
· the surrounding libel suit campaign, powerfully affected the Courr. Sup
pose, Lewis asks the reader to consider, Sullivan had had the modesty (or 
foresight) to strike a zero from his damage claim (at 161). Would the Court 
then have decided to review the case? Would the Times even have filed a 
.cert petition?' Or suppose that the Times advertisement really had de-

o, 'famed Sullivan, referring to him by name in a manner that unjustly 
· harmed his reputation.3 Or suppose that the Sullivan suit had not insti
; gated a flood of other libel cases by southern officials-cases specifically 

,.···nored in both the majority opinion and Justice Black's concurrence. Lewis, 

· as well as all of the attorneys involved in the case, believe that the Courr 
would have let the Sullivan verdict stand in the absence of this special set of 

· circumstances (at 161): what galled the Court Was something much more 
than that a single public official had recovered a libel judgment for an 

· innocent defamatory statement. 

B. The Ruling 

One clue to undl!rstanding what concerned the Court in Sullivan may 
,:, lie in an arresting quiet at the center of the case-specifically, in the Jus-
, eices' failure during deliberations to criticize, debate, or question the ma~ 

jority opinion's adoption of th" actual malice standard.' Although Lewis 

, 2. Lewis notes that soon after the Timc$'s general c(lunsel rl!qucsrcd Herber[ Wechsler 
.. to draft a petition for certiorari, Times editors summoned Wechsler to a meeting to defend 

the decision to seek review of the verdict. Wechsler told Lewis: "I was being asked to show 
cause why I should file a petition for ceniorari. I found myself defending the legal position I 

, was advancing in ddense of the Times-that the First Amendment applied to libel cases .... 
. People were nsking why it wasn't enough for the Times to 'stick to our established position 
· thac We never settle libel cases, we publish the truth, if there's an occasional error we lose 
, and that's one of the vicissitudes of life'-that at a time when'l was to[J the paper was bmcly 
making a profit and these jlldgments were mounting up" (at 107). The anecdote reveals how 
greatly the attitudes anu expectations of the American pn,'Ss have changed since SuUivan
perhaps due {O Sullit'lln itself. See infra at pt. n.A. pp. 711-12. 

J. Justice Black's concurring opinion in SullitJtln wryly noted that the "record lends 
· 'suppOtt to an inference that insteud of being damaged Commi1'isioner Sullivan's political, 

sodal. :md financial prestige haS'likdy been enhanced by the Times' publication." 376 U.S. 
at 294. 

4. Under the anual malice rule, n lihd piaimiff must show that the defendant pub
lished the chaUenged statement "with knowledge that it was false or with reckless disregard 
of whether it was false or not." ld. at 280. A defendant acts \vith "reckless disregard" when 
he "in fact entcrrainlsl seriuus doubts as to rhe truth of his publkDtion." St. Amant v. 
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fails to highlight the point, his description of Justice Brennan's papers 
(which include all the Justices' notes to each other, as well as a memoran
dum written by a law clerk detailing the Court's deliberations) makes this 
lack of controversy immediately apparent. Throughout the Court's 
lengthy and active consideration of the case,s the actual malice standard
in hindsight, by far the most significant aspect of the opinion-occasioned 
almost no debate, even though the Court at conference had agreed ro 
decide the case on the narrower ground that the Constitution required 
clear and convincing proof of every traditional element of a libel action in 
a case involving a public official (at 165-66). Justices Douglas, Black, and 
Goldberg sent notes to Justice Brennan explaining that they favored abso
lute immunity from libel suits brought by public officials about official 
conduct (at 171), and they eventually filed concurring opinions taking this 
position. But none of the Justices who ultimately signed on to Justice Bren
nan's opinion raised any questions about the actual malice standard: Was 
it too strict? Was it necessary? Where did it come from? How would it 
work? On these critical issues, silence reigned. 

The Justices instead fretted about a patt of the opinion that today 
seems far less important: the application of the new standard to the evi~ 
dence in the case. All the notes from the Justices concerned the question 
whether the Court properly could apply the actual malice standard to the 
evidence below~r could go even further and prevent a new trial at which 
Sullivan might offer additional evidence (at 172-82).6 The latter position 
attracted lirtle support, but the former eventually trumped concerns that 
the Court would overreach its authority by examining the sufficiency of 
the evidence under the new standard. Chief Justice Warren noted that 
without such an examination, "we will merely be going through a mean~ 
ingless exercise. The case would be remanded [and] another improvisation 
would be devised" (at 178). And Justice Brennan reminded his colleagues 
that "there are a number of other libel suits pending in Montgomety and 
in Birmingham and those concerned should know what to expect in the 
way of judicial superintendence from this Court" (at 177). Such pragmatic 
concerns about applying the new rule to prevent recovery by Sullivan and 
others-about dealing with the particular problem facing the Court

overwhelmed abstract consideration of the rule itself. 

But more might be said than that the factual situation before the 
Court pushed legal questions to the margin: the adoption of the actual 

Thompson, 390 U.S. 727, 731 (196B). Under traditional common law rules of libel, the 
plaintiff need make no such showing; the plaintiff mu~t establish only that the defendant 
has published :I false defamatory statement "of and concerning" the plaintiff. 

S. Justice Brennan wrote no fewer than eight drafts of his majority opinion, most of 
which were circulated to the other members of the Court (at 164). 

6. The alternative, of course, was to leave to the ~tatc courts thl' task of applying the 
new standard to the evidence in the case. 
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~nalice rule by Justice Brennan. and the Court's ready and unquestioning 
~cceptance of it, may in fact have resulted from the extraordinary circum .. 
stances of the case. One of the great puzzles of Sullivan concerns why the 
Court adopted the actual malice rule rather than decide the case on one of 
numerous available grounds based on common law principles: that the 
published statements were not "of and concerning" Sullivan; that they 
~ere not substantially false; that they did not injure his reputation. Rich
ard Epstein, for example, recently has suggested that the Sullivan Court 
¢ook the wrong tack: that it should have decided the case on the ground 
that the common law rules of libel represent the constitutional norm in a 
(\ublic official libel case and that the Alabama courts had failed to follow 
trese rules.7 Justice Brennan's initial rationale for reversing the judg .. 
·~ent-that the Constitution requires clear and convincing proof of every 
traditional element of defamation in actions involving public officials
'resembles Epstein's proposed approach: each imports the Constitution 
into libel cases brought by public officials, but in some manner pegs consti
tutiona! requirements to the common law. Make No Law does not reveal 

'precisely why justice Brennan abandoned his intitial rationale and adopted 
the actual malice rule: Lewis says only that Brennan wrote the initial drafr 

,himself and must have changed his mind in the course of composition (at 
)66). The broader srory that Lewis tells, however, may provide the key
'and it may do so in either of rwo related ways. 

Most pragmatically, if the dominant concern of the Court was to pre
vent recovery not only by Sullivan but by the host of other southern offi
cials who had filed libel suits on the basis of articles about the civil rights 
movement, the actual malice standard may have appeared by far the best 
'approach. Even if the Sullivan verdict itself could have been reversed by 
constitutionalizing common law rules, numerous other libel cases brought 
by southern officials--some undoubtedly stronger under common law 

'principles-would remain. The Court's decision in Sullivan removed the 
, threat of all these cases: Sullivan himself decided not to seek a new trial 
and the other libel actions brought by southern officials quickly fell away 

,(at 161). It seems doubtful whether justice Brennan's original rationale or 
any other similar approach would have sent so strong a message or had 
such a powerful effect. Without some significant addition to common law 
requirements, the Court may have felt, the danger confronting speech 
about the civil rights movement would not dissipate. As justice Black 
wrote in a note to Justice Brennan lauding his opinion, "Most inventions 
:~ven of legal principles come out of urgent needs" (at 175), 

On a somewhat deeper level, the adoption of the actual malice stan
dard may have resulted from the Court's understanding that the "ur~ 

7. See Richard Epstein, "Was New Y(ITk Times v. Sullivan Wrong?" 53 U. Chi. L Rev. 
, 782, 792-93 (I 986), 
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gency" of the situation arose not from charges of defamation per se but ': 
from an organized government campaign t9 stifle public criticism, which ' 
happened to take the form of defamation suits. Under this view, SuUivan 
and the other suits brought by southern officeholders were not simple libel 
cases. The complaints may have charged "defamation," but the underlying 
reality was of governmental suppression of ctitical speech. In effect, Sulli· 
van resembled the garden-variety libel suit far less than it resembled cases 
like Abrams· and Git/ow9 and Whitney'°-cases in which the government 
had prosecuted expression hostile to and disruptive of official policy. One 
of the great strengths of Make No Law is to bring out this essential connec
tion by interrupting the narrative of SuUivan with a 50-page primer on the 
evolution of free speech principles--especially concerning seditious advo
cacy-prior to the time of Sullivan. Justice Brennan's opinion well under
stood this connection: his insistence that the "mere labelr ... ]" of libel 
could not foreclose constitutional challenge, his focus on the rights and 
duties of citizens to criticize government, his discussion of the unconstitu" 
tionality of efforts to criminalize sedition-all suggested that he viewed the 
case before him as having little ro do with the mine run of libel actions and 
much to do with the worst kinds of censorial abuses. No wonder Justice 
Brennan went further than merely to constitutionalize common law libel 
requirements; to him, Sullivan was something other than--or at least some .. 
thing more than-a libel suit." In essence, the facts of Sullivan. had com
pelled the Court to create a neW paradigm. Public official libel suits were 
different: they were not (or nor merely) attempts by individuals to redress 
damage to personal reputation, but rather were attempts by government to 
shut down criticism of official policy. To treat them simply as libel suits 
was to miss the point. 

U. SULLIVAN AND LIBEL LAW 

Seen in this light, the revolution worked by Sullivan in the treatment 
of public official libel suits appears justified, correct, even obvious. But not 
all such suits look like Sullivan, and the use of the actual malice standard in 
even this limited category of cases often imposes serious costs: to reputa~ 

8. Abrams v. United States. 250 U.S. 616 (1919). 
9. Gitlow v. New York, 268 U.S. 652 (1925). 
10. Wh;tney v. Califmn;a. 274 U.S. 357 (1927). 
11. Viewed in this lighr. the only real question is why Justice Brennan stopped short of 

adopting the position that ah:.olute immunity is appropriate in cases like Sullivan. Lewis 
aptly notes that much of Justice Brennan's opinion points toward a rule of ahsolute immu~ 
nity; only at the last moment did he lurch toward adoption of the actual malice standard (at 
146-47). Perhaps this was the moment at which Justice Brennan recognized that even libel 
actions brought hy puhlic official& posit false statements of fact injuriolls to reputation and 
therefore are distillguishable-in theor,,' if not necessarily in practice.-from more general 
gover'nment:11 effons to suppre:.s hostile comment and criticism. 
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tion, of course, but also, at least potentially, to the nature and quality of 
public discourse. The adverse consequences .of the accual malice rule uo 
not prove Sulli(lan itself wrong, but they do torce consideration of the ques
tion whether the COUft, in subsequent decisions, has extended the Sullivan 
principle too far. And that (juestion can be answered only by returning to 
S"lliv£tn itself and focusing on what the decision most fundamentally con
cerned. In such an inquiry, Lewis's book serves an ironic function. No 
doubt the work was partially designed to justify (indeed, augment) the level 
of protection currently accorded to defendants in libel ca,esP But by en
harKing our understanding of Sullivan, Lewis casts doubt on the broader 
structure. The paradigmatic case increasingly appears exceptional--or at 
least far removed from many cases currently equated to it. These cases
and the rules that give rise to them-stand in need of independent justifi
cation. Taken alone, the particulars of Sullivan seem only to belie the gen
eralities of libel law. The moral does not follow from the story. 

A. Unintended Effects 

To Lewis, as to most of the press, Sullivan is a kind of icon~a thing [0 

be celebrated and adored and never, ever criticized. Lewis opens his book 
by thanking Justice Brennan: "What Justice Brennan did for all of us when 
he wrote the opinion in New York Times v. SuUivan needs no further com~ 
ment" (at x). Virtually everything journalists say or write about SuUivan 
echoes this sentiment. But there is reason to think, with the benefit of 
hindsight, that what Justice Brennan did in Sullivan needs much further 
comment-and that this comment should take forms other than simple 
homage. 

The obvious dark side of the Sulli.'an standard is that it allows griev
ous rcputational injury to occur without monetary compensation or any 
other effective remedy. Lewis, to his credit, concedes this harm, without 
attempting to minimize it. He tells, for example, the story of John Gold
mark, a member of the Washingtun State Legislature, who in 1962 became 
the object of a false and vicious red-baiting campaign and, largely as a 
consequence, lost his seat (at 227). When Goldmark won a libel judgment 
two years later, the pre~Sullivan press praised the verdict: one major news" 
paper editorialized that "[al few more verdicts like th[isl one ... might 
restore the nation to the tolerant level where the constitutional freedoms 
could be exercised as they should be in a free COUntry" (id.). But within 
months S"l/i..an appeared, and Goldmark's judgment was set aside because 

12. In Make No Law, u.wis uq:t.:s the Court not merely to retain the acrual malice 
HunJard in all cases in which it currently applies but also to limit damages in such cases to 
Ollt~of·pocket losses (at 226). 
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of failure to prove actual malice. He thus became one of the first victin:;· of 
the Sullivan standard: persons who (unlike Sullivan himself) had suffered 
real reputationaI injury and yet were unable to recover for it. 

Lewis's response to these cases is the familiar one (implicitly adopted 
in Sullivan) that such personal harm is the unfortunate but necessary .con
sequence of irule promoting the social good of uninhibited comment con
cerning public officials. But even if we assume that the actual malice 
standard in fact encourages speech about public officials--itself a some
what uncertain proposition 13-this response begs an important (if almost 
equally familiar) question: Is uninhibited defamatory comment an unam
biguous social good? That is, does it truly enhance public discourse?" 

This question, never addressed by Lewis, poses a challenge to his and 
the Sulli,'an Court's view of the effect of the actual malice standard, outside 
the context of the SuUi..an case itself, on the quality of public discourse imd 
hence on the democratic process. The ultimate concern of SuUivan was to 
strengthen that process by ensuring that the citizenry receive important 
information about the conduct and policies.of government officials. Cer~ 
tainly, the application of the actual malice standard in Sullivan served that 
function. But the malice standard may not have the same effects when 
applied more generally. Several commentators have noted that to the ex
tent Sullivan decreases the threat of libel litigation, it promotes not only 
true but also false statements of fact-statements that may themselves dis
tort public debate. ls Here, too, the Goldmark case provides a telliflg' 
counterexample to Sullivan: the false charges of Communist Party associa~ 
tions in that case more likely corrupted than enhanced the realm of public 

13. Lewis devotes much attention to whether the actual malice rule actually encoutages 
speech, but his discussion backtracks on itself. On the one hand, . Lewis insists that the 
Sullivan rule was responsible for press coverage of some of the most important national 
stories ofthe past decades, including Watergate and the Vietnam War (at 158). The part of 
this claim relating to Vietnam seems wildly overdrawn. If, as Lewis writes, journalists dur'ing 
the Vietnam War began to show less deference to official accounts and judgments than'in 
the earlier years of the Cold War, surely this newfound indcpendenc(~ had more to do with 
changed attitudes toward government players and policies than with changed rules of libel 
law. Lewis seems on more solid ground when he contends that libel rules affected cm;erage 
of the Watergate scandal. Still greater plausibility would attach to a claim thut the actual 
malice rule freed smallet media'outlets, whose VCf)' existence could be threatened by;-."libel 
judgment, to confront powerful local politician~. But Lewis makes a number of observations 
that place even this scaled-down claim in doubt. He notes that several earlier periods of 
American history saw savage attacks on political leaders by the press (at 206-7); and,he 
concludes that the "notion that the ptess was harder on public servants afrer 1964 is contra
dicted by history" (at 206). Even more important, Lewis several times asserts (in making 'the 
claim for augmented libel protection) what has become a commonplace in press circles~ that 
in practice the actual malice rule has raised the costS and stakes of libd litigation and 
thereby may have increased press inhibitions (nt 200-202, 244). In the absence of any empiri
cal data, choosing between slich rival assertions becomes a matter of crude intuition. 

14. The question is discussed in most expansive form ill Lee Bollinger, lmage$ of a Free 
PTC5S 26-39 (Chicago: ,Univetsity of Chicago Pres~, 1991). 

IS. See, e.g., id. at 26-27, 35-36. 
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discourse. In this way, the legal standard adopted in Sullivan may cut 
against the very values underlying the decision. 

The problem, indeed, may go even deeper: it may involve not merely 
the promotion of false statements but also a more general tendency to 
sensationalize political discourse. When the press stops worrying about the 
accuracy of defamatory statements, it may start covering subject matter not' 
readily amenable to determinations of truth or falsity; that subject matter, 

0,." whether true or false, often ranks high in sensationalist content. Thus, the' 
·Sullivan decision, although itself involving core political speech, may have 
facilitated (which is not to say "caused") both the rise of tabloids and the 

,' .. "tabloidization" of the mainstream press. And arguably, such expres# 
" \. sian-the obvious example here is speech concerning the privat~ and sex .. 

ual lives of political figures-distracts from and devalues the kind of 
discourse SuUivan meant to promote. The poverty of such speech does not 
itself provide a reason for suppression; the First Amendment would mean 
little if government could restrict speech whenever it were deemed distract# 
ing or demeaning or even false. But with respect to libel law, the interest in 
reputation provides the teason for regulation; the regulation falls only be-

, cause the benefits of the additional speech outweigh its rcputational costs. 
To the extent that the speech promoted makes little contribution to public 
dialogue, the relaxation of libel law seems difficult to countenance. 

Make No Law includes copious evidence that the press in pre-Sullivan 
days demonstrated great sensitivity to this range of questions. Lewis, for 
example, recounts that just after the Court decided Sullivan, a principal 
editor of the Times wrote a letter to Herbert Wechsler, author of the 
Times's winning brief, saying that "we may be opening the way to complete 
irresponsibility in journalism" and asking whether it was right to erode 
principles of journalistic responsibility just "because justice is lopsided in 
one area of the nation" (at 219-20) .. Similarly, Lewis notes the reluctance 
of the Times even to ask the Supreme Court to review the Sullivan case 
given the newspaper's standard position that "we publish the truth, if 
there's an occasional error we lose and that's one of the vicissitudes of life" 
(at 107). And Lewis cites several cases in which the press approved of libel 
verdicts notwithstanding (or even because of) their inhibition of speech: 
in one case, the Times praised a $3.5 million judgment as likely to have a 
"healthy effect" on public discourse (at 112). 

Today's press engages in far less examination of journalistic standards 
and their relation to legal rules. Rather than asking whether some kinds of 
account<:}bility may in the long term be~efit journ~lis~_, the pre~s ~eflex.~ 
ively asserts constitutional insulation from any and all norms of conduct. 
Lewis himself notes this air of exceptionalism and entitlement. He writes 
that "[p1hrases such as 'freedom of the press' or 'First Amendment 
rights'" have assumed the aspect of "exclusivist dogma[,]" with "[slome 
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editors and publishers actling] ,as if the , .. First Amendment were, 
designed to protect journalism alone, and to make that protection superior 
to other rights" (at 208). In this vein, he aptly observes: "When the' 
Supreme Courr decides a case against a claimed press interest, editors and 
publishers too often act as if the Constitution were gone" (at 209). And 
Lewis discusses as well the unwiJlingness of the press to confess to eTTor I 

using as an example of this "stiff .. necked press behavior" Time magazine's 
refusal to retract an unsupported assertion about the activities of former. 
Israeli Defense Minister Ariel Sharon (at 208). Yet having said all 'this, 
even Lewis stops short of questioning whether current libel law has had, 
any detrimental effects on journalistic practice. What kinds of speech has 
Sullh'an promoted? Is it related-and, if-so, how-to trends in journalism 
of dubious value? Lewis, unlike the earlier generation of journalists he 
cites, declines to consider these old (but never more potent) issues. 

And this contrast raises a final question about the unintended effects 
of Sullivan: Is it possible that Sullivan bears some responsibility for a change 
in the way the press views itself and its conduct-a change that tl.1C general 
public might describe as increased press arrogance? It is wise to be wary 
about attributing too much cultural impact to a Supreme Court decision; '.' 
yet it is hard to believe that those most directly affected by a decision like 
Sullivan are in no way changed by it. At the most basic level, judicial decla
rations of unaccountability can go t;' the head. It is hardly unthinkable' 
that increased legal protection may lead to a greater sense of entitlement 
and self-importance (which ir. turn may manifest itself in questionable con-. 
duct). But the effects of Sullivan on the press's conception of itself may go 
yet deeper. Just as the Court treats the story of Sullivan as an archetype, so 
too may the press: the heroic role of the Times in that case helps to define 
and inform self·undcrstanding. This mythical image may at times serve as ' 
model, but it also may blind the press to numerous less attractive aspects 
of its role and performance. 16 Thus, the self~image of the press becomes 
semi~delusional, and journalists cease to ask the questions of themselves 
which they ask of other powerful actors in society. 

Questions of this kind in no way prove that the Court decided Sulli
van incorrectly or that the Court now should reconsider its holding. The 

- story of Sullivan rebels against this conclusion, wh-ether that story is framed 
as a particular tale of how southern public officials attempted to suppress" 
commentary about the civil rights movement (and thus to suppress the 

I G. In Images of a Free Press, Lee Bollinger posits that thl~ image of the press portrayed in . 
Sullivan and similar cases may entice the press to conform to norms of quality journalism. 
See id. at 40-61. 1 agree with Bollinger that the Sullivan Court articulated a certain image of \ \ 
the press and that tIll' press largely has absorhed that image. We disagree as to the conse
quences of this process. Whereas Bnllinger believes rhat the absorption of the SuI/ivan image 
often uplift:, the press, I believe the absorption of that image more often succeeds only in 
blinding the press to its own shortl),)mings as well as its capacity to inflict unjust harm. 
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movement itself) or as a more general tale of how government officials 
may attempt to stiAe criticism of themselves and their policies. But to view 
Sullivan as a kind of icon-a decision about which "nothing more need be 
said" (at xl-is too easy by half. If nothing clse, such a view may distort 
consideration of the question whether and how Sullivan should be ex
tended. This question has occupied the Court from the time of Sullivan to 
this day, and Lewis discusses the Court's responses in detail. But because 
he fails to acknowledge fully the difficulties associated with the Sullivan rule 
itself, he can accept in the blandest way all further extensions of the princi
ple. He need never confront the question-a question intertwined with 
the vety meaning of Sullivan-of the decision's proper limits. 

B. Questionable Extensions 

In one of the first commentaries on Sulli<'an, Harty Kalven predicted 
that the Court would not long view the decision as "covering simply one 
pocket of cases, those dealing with libel of public officials."I' The Court, 
Kalvcn predicted, would accept an "overwhelming ... inviration to follow 
a dialectic progression" from the category of public officials to other catc· 
gories yet further-reaching. IS And although Kalven mistook the precise 
steps in the progression,19 he soon saw confirmed his basic prophecy. In a 
series of cases succeeding Sullivan, the Court extended at least some level 
of constitutional protection to defendants in nearly all libel cases. This 
course, however, proved more problematic than Kalven anticipated. In ex~ 
tending Sullivan, the Court increasingly lost contact with the case's prem
ises and principles. Even when viewed most broadly, Sullivan relied upon 
two essential predicates: a certain kind of speech and a certain kind of 
power relationship between the speaker and the speech's target. These at
tributes of the case, once so vital, became submerged in the Court's subse~ 
quent construction of libel doctrine. 

The constitutional scheme that today governs libel cases is familiar, 
the way it operates in practice somewhat less so. Not only public officials, 
but also so-called public figures must prove actual malice to recover for 
defamation.'o Who is a public figure? Although the Supreme Court at
tempted for some years to impose limits all. the category, lower courts have 
interpreted it expansively.'1 The official definition of a public figure in-

17. Harry Kalven, Jr., "The New York Timt's Case: A Note on The Central Meaning of 
the First Amendment:" 19645. Ce. Rev. 191,221. 

18. Id. 
t 9. Kalven believed that in offering constitutional protection from lihd suits, the 

Court should and would move "from puhlic official to govcrnmcnt P~)lir:y {(J public policy to 
matters in the public domain." ld. 

20. Curtis Publishing Co. v. Butts, 388 U,S. 130 (1967). 
21. The Supreme Court. has ruled on several occasions chat libel plaintiffs were not 
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eludes any individual who has achieved "pervasive fame or notoriety" or 
who Uvoluntarily injects himself or is drawn into a particular public con
troversy."" A more informal definition might go something like: Everyone 
the 'reader has heard of before and a great many people he hasn't. The vast 
majority of those likely to attract media attention fall within the category." 
Even plaintiffs lucky enough to be labeled private figures generally must 
satisfy a heightened standard of liability: negligence to recover compensa
tory damages and actual malice to obtain presumed or punitive damages. 21 

Given the frequent difficulty of proving actual injury in defamation suits, 
as well as the economics of litigation, many of these suits are tenable only 
with evidence of actual malice. 25 In a tiny category of cases, in which a 
private figure is defamed on a "matter of purely private concern," the ac .. 
tual malice standard disappears, as may all other constitutional require
ments. 26 The upshor of the system is that the constitutional standard 
established in Sill/ivan for a public official bringing a libel suit against crit
ics of his official conduct today governs the bulk of defamation cases, at 
least against media defendants. 27 

Lewis is generally sanguine toward this result, though he admits now 
and again to some concern. Tracing the course of post-SuUi.,an libel law, 
Lev.!is arrives at the case of entertainer Wayne Newton, who lost a multi .. 
million-dollar libel judgment, arising from an allegation that he associated 
with a Mafia figure, for failure to prove actual malice (at 197-98). "Philo
sophically," Lewis concedes, "cases like Wayne Newton's are a long way 
from the Alabama lawsuit that led the Supreme Court to bring libel within 
the First Amendment"; had the Sullit)an case never arisen, the Supreme 

public figures. See Wolston v. Reader's 'Digest, 443 U.S. 157 (1979); Hutchinson v. 
Proxmirl!, 443 U.S. III (l979); Time, Inc. v. Firestone, 424 U.S. 44/j (1976); Gertz v. Rob
ert Welc:h, Inc., 41 B U.S. 323 (1974). For a review of lower COUrt decisions to the oppositc 
effect, see David Andcrson, "Is libel L'lW Worth Reforming?" 140 U. Pa. L Rev. 487. 
500-501 (1991). 

22. Gertz v. Robert Welch, Inc., 418 U.S. at 351. 
23. Sec Anderson, 140 U. Pa. L Ret'. at 501. Some cases demonstrating the range of 

the public figure category are: Trotter v. Jack Anderson Enterprises, 818 F.2d 431 (5th Cir. 
1987) (president of Guatemalan soft..drink botding company); McBride v. Merrell Dow & 
PharmaccIICkals, 800 F.2d 1208 (D.C. Cit. 1986) (expert witness); Dameron v. Washington 
Mag:;lzine, 779 F.2d 736 (D.C. Cir. 1985) (air traffic controller); Brewer v. Memphis Publish
ing Co., 626 F.2d 1238 (5th Cir.·1980) (former girlfriend of Eh'is Presley), em. denied, 452 
U.S. 962 (1981): James v. Gannett Co .• 353 N.E.2d 834 (N.Y. 1976) (belly dancer). 

24. Gertz v. Robert Welch, Inc., 418 U.S. at 347-49. 
25. See Anderson, 140 U. Pa. L Rell. at 502. 
26. See Dun & Bradstreet v. Greenmoss Builders, 472 U.S. 749, 759-61 (1985), in 

which the Court· held that in a private figure/private concern case, a showing of acrual 
malice was unnecessary even to obtain presumed and/or punitive damages. The Coun left 
open the question whether any heightened constitution::!1 standards (rda! ing, fnf example, 
en burdens of proof) apply in such cases. 

27. One smJy of appellate cases involving rnedi::J. defendants fllund 75 cases in which 
the actual malice standard controlled and only 24 in which any lesser stalldard controlled. 
Sec M:;lrc Franklin, "Suing Media for Libel: A Litigation Study," 1981 AB.F. Re.:.. J. 795. 
824. 
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Court surely would have rebuffed a claim by the press that the First 
Amendment barred Newton's recovery (at 198). But having acknowledged 
the gulf between the two cases, Lewis minimizes its significance. What took 
the Court from protecting the Ucitizen~critk of government" to protecting 

detractors of an entertainer, Lewis writes, was good constitutional com~ 
mon law decision making. In expanding the reach of the First Amendment 
over libel actions, the Justices "were guided by their sense of the society: its 
traditions, its needs, its changing character" (at 198). Indeed. Lewis im
plies, we should count ourselves fortunate that "3 libel case that' really did 
engage the central meaning of the First Amendment had come along" 
first, so that it could call forth "a transforming Supreme <;ourt decision" 
which then would "spread to a much larger field" (at 198). 

But the mere restatement of this conclusion demonstrates its oddity, 
Why is the Supreme Court's libel jurisprudence an example of praisewor
thy incremental decision making if it extended constitutional protection 
from cases that' 'really did engage the central meaning of the First Amend
ment" to cases that (impliedly) really did not? What does a case concerning 
criticism of a government official's public conduct have to do with a case 
concerning comments on a popular entertainer's private associations? The 
chasm between the two cases noted by Lewis easily could have been even 
wider. The actual malice standard would have applied in any libel suit 
brought by Newton, simply by virtue of his fame;28 imagine, for example, a 
case arising from an allegation not of a Mafia connection but of an adulter.
ous relationship, Or consider the many cases-the recent Masson v. New 
Yorker is an example-in which the actual malice standard applies even 
though the plaintiff is both unknown beyond a narrow circle and 
uninvolved in governmental affairs, because of his participation in one of 
the countless signitlcant and not.-so-significant matters that can be deemed 
a "public controversy."29 The use of the actual malice standard in this 
wide range of cases appears ro have little connection with the srory of 
SuUivan. Viewed from that vantage point, current libel law seems the result 
not of steady and sensible common law reasoning but of a striking disre
gard of the doctrine's underpinnings. 

28. "Pervasive fame or notoriety" makes a person a public figure for purposes of any 
statement mnde about him, regardless of the subject matter. See Gertz v. Robert Welch. 
Inc .• 418 U.S. at 351. Newton, like all "celebrities," thus qualifies us a public figure in any 
libel suit. Indeed, the district court handling Newton's case imposed sanctions of $55,000 on 
him for conresting the public~figure issue at all. See Newton v. National Broadcasting Co., 
930 F.2d 662, 668 0.6 (9th G .. 1990). 

29. See Masson v. New Yorker Magazine, 111 S. Ct. 2419 (1991). Although in one 
case the Supreme Court held that a widely publicized divorce proceeding WitS not a public 
controversy, see Time, Inc. v. Fircsrone, 424 U.S. 448 (1976), courts generally have shied 
nway from declaring matters reported on by the press to be something other than public 
controversies. The more usual ground for private·figure status is that {he plaintiff insuffi~ 
dendy involved himself in the relevant conrroversy. See, e.g., Gertz v. Robert Welch, Inc., 
418 U.S. ]23; Wolston v. Reader's Digest, 443 U.S. 157. 
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However unwittingly, Make No La", thus supports a claim that the 
Court accorded SuUivan [00 great a significance-a significance outstrip
ping the case's real meaning-in the development of constitutional rules 
relating to libel law. In the course of constructing a constitutional regime 
to govern libel actions, the Court assimilated to Sullivan an array of cases 
divergent in character. Factual situtations posing different concerns, impli. 
eating different principles, became ~s one. In this sense, the development 
of libel law may be viewed not as a "rich ... ilIustratilonJ" of the common 
law method in First Amendment law (as Lewis would have it (at 183», but 
as a deviation from that method, with its characteristic focus on particulars 
and their relation to established principles.JO 

To say this much, of course, is not to claim that the Court should 
have declined to extend Sullivan at all. If Sullivan is not prototypical of libel 
actions, neither is it likely to be wholly freestanding. SuUivan may well have 
relevance beyond its boundaries, because libel of government officials may 
share sufficiently important traits with other instances of libel to justify 
extension of the actual malice rule to the latter. The key is to identify and 
explain the relevance of those common attributes. In this regard, two com~ 
plementary possibilities present themselves. 

One approach, articulated in various ways by both the Justices and 
commentators, would apply the actual malice rule to all (but only) those 
cases involving speech on governmental affair~r, stated more broadly, 
speech on matters of public importance-or, stated still more broadly, 
speech on matters of public concern or interest.J! This approach emerges 
from viewing Sullivan as primarily a case about the spee~h necessary for 
democratic governance. Such a view draws on some of the most notable 
features of the SuI/ivan opinion-the emphasis on seditious libel, the con
cern that citizens have access to the information necessary to act in their 
intended sovereign capacity. the statement of "profound national commit .. 
ment to the principle that debate on public issues should be uninhibited, 
robust, and wide--open."J2 Under this approach, a court would consider 
whether the speech in question is of a kind similar to the speech in Sulli
van, in the sense that the content of the speech affects or relates to self-

30. For all. exploration of this method, focusing all. its usc in First Amendment cases, 
s{"c Cass Sunstcin, "On Analogical Reasoning," 106 Hart>. L Ret" 741 (1993). 

31. See Cuss Sunstein, "Free Speech Now," 59 U. Chi. L. Rct'. 255,311 (I992) ("The 
test for special protection should be whether the matter bears on. democratic governance, 
not whether the plaintiff is famous"); Frederick Schauer, "Public Figures," 25 \t'm. & Mary 
L Rev. 905 (1984). Justice Brennan appeared to advocate a similar approach when he urged 
that the actual malice standard apply to all cases involving speech all. "matters of public 
interest." Rosenbloom v. Metromedia, 403 U.S. 29,42 (1971) (Brennan, J.). But for Justice 
Brennan, this prutection may have been meanr to enhance. rather than to replace, rhe pro· 
tectlon automarically accorded ill public figure C.'lses. 

32. 376 U.S. a< 270. 
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government. COluments, for example, about Wayne Newton or other ce
lebrities currently classified as public figures might well flunk this test. 

A second approach might focus not (or not only) on the content of 
the speech but on a concern arguably as essential to the Sullivan decision: 
the respective power of the speaker and the subject and the relation be
tween the two. In Sullivan, the press (to the extent it targeted any particu
lar individuals) criticized persons of substantial influence. Those persons 
derived their power from government positions, but this fact alone may 
not be of paramount importance. Chief Justice Warren understood Sulli
{fan as resting on the simple presence of power-whether governmental or 
private did not matter-and the fear of its abuse." To him, the principle 
of Sullivan applied with equal clarity to important figures in the "intellec
tual, governmental, and business worlds," both because individuals in 
each of these spheres exerted influence over the ordering of society and 
because they alike had means to counter criticism.J4 The i~plicit compari .. 
son is to cases in which speakers-who themselves may possess enormous 
influence-target individuals of lesser power and prominence. In such 
cases, the press may appear in the position of the southern officials of 
Sullivan, the targeted individuals in the position of the New York Times. 

Under this view, the relevant spectrum in libel law runs between a 
case like SuUit'an and a case in which the institutional press defames a rela
tively powerless individual (regardless whether the person might be viewed 
as involved in a public controversy). In Sullivan itself, the New York Times 
had little circulation and less influence in the relevant community; the 
ostensible target of its speech, by contrast, controlled vital levers of pa
tronage and power. This situation has little in common with such recent 
Supreme Court cases as Masson or Milkovich, the former involving a re
nowned national magazine which allegedly defamed (by misquoting) the 
former Projects Director of the Sigmund Freud Archives, the latter Involv
ing a local newspaper that accused a high school coach of perjury." Nor 
does Sullivan resemble, with respect to considerations of power, a host of 
cases that never reach the Supreme Court: for example, Dameron v. Wash# 
ington Magazine, in which a magazine charged an air traffic controller with 
responsibility for a major accident (and subsequently retracted the state-

33. See Curtis Publishing Co. v. Butts, 388 U.S. 130, 163-64 (1967) (Warren, C.J.. 
concurring). 

34. Id. at 163. 
35. In Masson v. New Yorker Magazine, III S. Ct. 2419 (1991), the plaintiff conceded 

pubHc-figure status at the beginning of the case; the Supreme Court granted certiorari to 
consider the question whether and when deliberate misquotation could constitute evidence" . 
of actual malice. In Milkovich v. Lorain Journal Co., 110 S. Ct. 2695 (1990), the plaintiff 
initially was held to be a public figure; only on his second appeal to the Ohio Supreme 
Court, occurring almost a decade after he brought suit, was chis determination reversed. 
The Supreme Court reviewed the case to determine whether libel defendants are constitu
tionally entitled to a privilege for statements of opinion. 
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ment);J6 or Fitzgerald tI, PentMu,(je International, in which a magazine accused 
an expert in "dolphin technology" with having committed espionage.3? 

Part of what seems troubling about applying the actual malice rule to these 
cases arises not so much from the content of the speech (whether it relates 
to democratic g'overnance) as frorr1 the respective societal positions of the ", . 
speaker and the target. In such cases, the law insulates powerful institu
tional actors-possessing both a great capacity to harm individuals and a". ; 

far-reaching influence over society at large-from charges of irresponsibil- . 
ity made by persons with little societal influence and few avenues of self
protection. If part of the point of Sullivan was to check the abuse of power, 
and to ensure the accountability of those wielding it, then these cases sug
gest that the Court's constitutionalization of libel law has gone askew. 

Assuming this is so, why has it occurred? The harshest interpretation' 
is that the Court too little probed the foundations of Sullivan for clues to 
its proper application. Under this view, the vety rightness of the Sullivan' 
result combined with the power of its rhetoric to distract the Court from 
the (once all-important) context of the decision. The mismatch between 
Sullivan and many current libel cases is due simply to a lack of care and 
attention in applying the decision. 

But a deeper explanation is available, involving the perceived neces~ ;;' 
sity of using categorical rules in libel cases. For reasons having to do with' 
certainty and predictability, the Court often has abjured contextual case- . 
by~case inquiry in First Amendment adjudication, preferring to create '.' 
rules applicable to broad categories of cases. Once a determination is made 
to adopt this approach in libel law , the question how to define 'the catego
ries presents itself. Factors like those I have considered-the connection of . 
speech to self-government or the relationship between the power of a. 
speaker and a subject-resist reduction to simple categorical rules. Even if 
we were sure that power relations were all that mattered, how could we . 
frame a rule to capture and compartmentalize so elusive a thing as the· ,': 
,"power" of a speaker or a subject, let alone the relationship between the 
two? How could we then incorporate into this rule consideration of the . .
content of the speech and its relation' to democratic government-an in~ 
quiry which itself appears to demand a kind of fine discrimination in ten
sion with the technique. of categorization? However. a flat rule is :.~;. 
articulated, it may seem inadequate to the task to be accomplished. . 

The failures of the Court's libel law decisions ultimately may derive. 
from just these problems rather than from a simple failure to respect the 
underpinnings of Sullivan. In some sense, the Court's categorical rules re~ . 
fleet an understanding of Sullivan as a case concerning both self-govern
ment and power relations. The public figure/private figure dichotomy is 

36. 779 F.Zd 736 (D.C. Cir. 1985). 
37. 691 F.Zd 666 (4th Cir. 198Z). 
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,~, animated pardy by power considerations;38 and the very definition of a 
public figure, as well as the bifurcation of the private figure sphere, reflect 
the view that some kinds of speech are of greater public importance than 
others. J9 But of necessity a great deal hrls been lost in the Court's attempt 

:'," to combine and conAate these highly contextual considerations into a sin ... 
gle set of categorical rules, susceptible of ready and predictable application. 
Because the rules serve only as rough and incomplete proxies for in-depth 

. analysis ()f the factors relevant 'to Sullivan, the results as often as not fail to 
comport with the origins uf libel law doctrine. In short, what has been lost 

;". in the Court's creation of our current highly stylized libel l~w regime--
'.' 

. , although perhaps inevitably-is Sullivan itself. 

:', 
.... 

.' .. ' 

IlL SULLIVAN AND FIRST AMENDMENT 
PRINCIPLE 

And yet, on a different level, SuUivan may be counted (as I think Lewis 
would count it) the Court's most successful First Amendment decision. 
Sullivan may have proved a problematic foundation for libel law; it may 
differ too greatly from most (or many) libel cases to provide a sensible 
doctrinal base. But the vety facts that make Sullvan an oddity in libel law 
place it in the mainstream of First Amendment law generally. As Justice 
Brennan may have recognized in writing the Sullivan opinion, the facts of 
Sullivan present in dramatic form the central concern of the First Amend
ment: the use of power-most notably, though not exclusively, govern-

.. ment power-to stifle speech on matters of public import. Thus, Sullivan 
has served as an utterly reliable source not of libel doctrine but of broad 
First Amendment principle. And it is in making this point, in operating at 
this highest level of generality, that Make No Law truly shines. 

The strongest portions of Make No Law, aside from the narration of 
the Sullivan story itself, come when Lewis leaves the field of libel law be
hind him and focuses On the broader wellsprings and offshoots of the deci
sion. Lewis performs the prodigious feat of describing in an accessible but 
never simplistic way the development of the major principles of First 

,,', 

:, 

" 

38. The Court has provided two justifications for treating public figures differently 
from private figures, one involving the greater self-help remedies available to public figures 
and the other involving public figures,' assumption of risk. See Gertz v. Robert Welch, Inc., 
418 U.S. at 344, At least the former justification is related to the power relations concern 
explicated in the text, Only Chief Justice Warren, however, has discussed explicitly the ques-
cion of power in libel cases. Sce Curtis Publishing Cu. v. Butts, 388 U.S. at 163-64. 

39. Determination of public figure status partly involves the'question whether the defn~ 
mation has arisen from the plaintiff's participation in a "public" controversy, a term which 
at least suggests an inquiry into the subject matter of the speech. See supra text at note 22. 
Moreover, the private;figure sphere is itself divided into two subcategories by reference to 
whether the speech concerns public or "purely private" matters. See supra text at notes 
24-26. 
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Amendment jurisprudence, in which Sullim71 played a role central in both 
chronology and importance. If at times the narration smacks of Whig his
tory, as the Court progresses ever onward toward the most luminous C?f 
goals, the material may provide ample justification for the treatment .. 
Thus, Lewis links SuUimn on the one end with the great dissenting and 
concurring opinions of Holmes and Brandeis .... o as wen as with Near,"'l 
Grosjean," and Bridges," and on the other end with Bond," Brandenburg," 
Cohen,46 the Pentagon Papers case,47 and the flagburning cases.4S The r~ 
suIt is something more than a collection of "greatest First Amendment 
hits." It is an account of the develorment of certain core free-speech prin
ciples: that rhe people are sovereign in a democracy; that wide open debate. 
is necessary if the people arc to perform their sovereign function; that gov .. 
ernment regulation of such debate should ever be distrusted. In turn, these 
principles provide the measure of current First Amendment problems. 
Thus, Lewis makes a compelling case that the greatest of all obstacles to a , 
flourishing system of freedom of expression is governmental secrecy, espe ... 
cially in matters pertaining to national security <at 241-43). And indeed,' 
this matter resonates with Sullivan more strongly than does the run-of-the
mine libel action. 

Above all, as Lewis highlights, SuUimn is a statement-the Court's' 
strongest statement-of core First Amendment values. In its substance .. -:.,' .. 
and also, if the two can be separated, in its rhetoric-the decision speaks' 
of the potential of democracy, the role of free expression in realizing that 
potential, the corresponding threat such expression may pose to those' 
wielding power. At the same time, the decision speaks to the widest possi-'< 
ble audience-not to the press, as in so many of the Court's Jibel cases, 
but to the American public. It reminds us of the kind of public discourse 
we should aspire to, as well as of what we must tolerate to attain it. Sullivan 
goes only part of the way toward solving particular cases and problems; in' 
the field where it has been most studiously applied, it has produced a' 
mixed bag of consequences. But at the most general level-as a statement· . 
of enduring principle addressed to the American people-it is indeed a: 
marvel. 

40. Abrams v. United States, 250 U.S. 616, 624-31 (1919) (Holmes, J., dissenting); 
Gitlov.' Y. New York, 268 U.S. 652,672-73 (1925) (Holmes, J., dissenting); Whitney \'. Cali<" 
fornia, 274 U.S. 357. 374-77 (1927) (Brandeis,J., concurring); United States v. Schwimmer, 
279 U.s. 644, 653-55 (1929) (Holmes. )., dissenting). 

41. Near v. Minnesota, 283 U.S. 697 (1931). 
42. Grosjean v. American Press Co., 297 U.S. 233 (1936). 
43. Bdciges v. Califocaia . .114 U.S. 252 (1941). 
44. Bond v. Floyd, 385 U.S. 116 (1966), 
45. Brandenburg v. Ohio. 395 U.S, 444 (1968). 
46. Cohen v. California, 403 U.S. 15 (1971). 
47. New York Times Co. v. United States, 403 U.S. 713 (1971). 
48. Texas v. Johnson. 491 U.S. 397 (1989); Unired States v. Eichman, 496 U.S. 310 

(1990), . 
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And here lies the ultimate value of Lewis's work as welL [n Make No 
LAw, Lewis sometimes fails to discriminate among different kinds of First 
Amendment problems, to explore as deeply as he might the range of con
siderations involved in particular free speech controversies. But as an ex
pounder of broad principle, he has few, if any, peers. And perhaps it is 

, :", more important that the broad audience he is addressing have a deep com
mitment to the principle than a subtle understanding of the ways it can be 
applied or a fine appreciation of its limits. Like Sullivan itself, Lewis's work 
bears more thun a passing resemblance to a m~ralit~y play. Which is to say 
that although neither tells us everything, both instruct us as to what is 

most important . 
... 

:," 

.':, 
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REVIEW 

Confirmation Messes, Old and New 
Elena Kagan t 

The Cunfirmatiun Mess. Stephen L. Carter. 
Basic Books, 1994. Pp xiii, 252. 

What confirmation mess? 
Stephen Carter's new book decries the state of the confirma

tion process, especially for Supreme Court nominees. "The confir
mation mess," in Carter's (noninterrogatory) phrase, consists of 
both the brutalization and the politicization of the process by 
which the nation selects its highest judges. That process, Carter 
insists, is replete with meanness, dishonesty, and distortion. 
More, and worse, it demands of nominees that they reveal their 
views on important legal issues, thus threatening to limit the 
Court "to people who have adequately demonstrated their closed
mindedness" (p xi). A misguided focus on the results of controver
sial cases and on the probable voting patterns of would-be Jus
tices, Carter argues, produces a noxious and destructive process. 
Carter's paradigm case, almost needless to say, is the failed nom
ination of Robert Bork. 

But to observers of more recent nominations to the Supreme 
Court, Carter's description must seem antiquated. President 

t Assistant ProfesBor of Luw, Univcr~ity of Chicago', I served as Special Counsel to 
the United States Senate Committee on the Judiciary in connection with the nomination 
of Justice Ruth Bader Ginsburg to the Supreme Court. The views expressed in this 
Review ure, of course, mine alone. I thank Ai Alschuler, David Currie, Richard Epstein, 
Tracy Meares, Cuss Sunstein, Hnd Mark Tushnet for helpful comments. The Class of 1964 
Fund and the Russell J. PUrBons Faculty Research Fund provided financial support. 
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Clinton's nominees, then-Judges Ruth Bader Ginsburg and Ste
phen Breyer, confronted no unfair or nasty opposition; to the 
contrary, their confirmation hearings became official lovefests. 
More important, both nominees felt fl'ee to decline to disclose 
their views on controversial issues and cases. They stonewalled 
the Judiciary Committee to great effect, as senators greeted their 
"nonanswer" answers with equanimity and resigned good humor. 
And even before the confirmation process became quite so cozy 
(which is to say, even before the turn toward nominating well
known and well-respected moderates), the practice to which Car
ter most objects-the discussion of a nominee's views on legal 
issues-had almost completely lapsed. Justices Kennedy, Souter, 
and Thomas, no less than Justices Ginsburg and Breyer, rebuffed 
all attempts to explore their opinions of important principles and 
cases. Professor Carter, it seems, wrote his book too late. Where, 
today, is the confirmation mess he laments? 

The recent hearings on Supreme Court nominees, though, 
suggest another question: might we now have a distinct and 
more troubling confirmation mess? If recent hearings lacked ac
rimony, they also lacked seriousness and· substance. The problem 
was the opposite of what Carter describes: not that the Senate 
focused too much on a nominee's legal views, but that it did so 
far too little. Otherwise put, the current "confirmation mess" 
derives not from the role the Senate assumed in evaluating 
Judge Bork, but from the Senate's subsequent abandonment of 
that role and function. When the Senate ceases to engage nomi
nees in meaningful discussion of legal issues, the confirmation 
process takes on an air of vacuity and farce, and the Senate be
comes incapable of either properly evaluating nominees or appro
priately educating the public. Whatever imperfections may have 
attended the Bork hearings pale in comparison with these recent 
failures. Out, then, with the new mess and in with the old!! 

I. CARTER'S CHlTIQUg 

Carter depicts a confirmation process out of cOlltrol-a pro
cess in which we attend to the wrong things in the wrong man
ner, in which we abjure reasoned dialogue about qualifications in 
favor of hysterical rantings about personalities and politics. Car-

J Aud no, 1 haven't changed my mind since, several months after I drafted this 
Revimv, the Senate turned Hcpublican and Orrin Hatch assumed the chairmanship of the 
Jurlidary CommiLtce. The conclusiun of this Ueview still holds--even if I am no longer 
quit(~ so sanguino about it,. 
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ter is no partisan in this description; he blames Republicans and 
Democrats, right and left alike (pp 10, 142). Similarly, Carter 
takes no sides as between the President and the Senate; he as
slimes that both ought to evaluate judicial candidates by the 
same criteria and argues that both have performed poorly this 
evaluative function (pp 29-30). Carter views the current mess as 
having deep roots. He refers often to the attempt of segregation
ist senators to defeat the nomination of Thurgood Marshall (pp 
62-63) and describes as well some yet more distant confirmation 
battles (pp 65-73). Although he focuses on the nomination and 
confirmation of Supreme Court Justices, he buttresses his case 
with discussion of the recent travails of Lani Guinier (pp 37-44) 
and Zoe Baird (pp 25-28). Always, though, the face in the fore
ground is Robert Bork's. Carter's understanding of the Bork hear
ings informs-sometimes explicitly, sometimes not-the whole of 
his argument and analysis. 

Carter identifies two cardinal flaws in the confirmation pro
cess. The first concerns the absence of "honesty" and "decency" (p 
ix). Here Carter laments the deterioration of public debate over 
nominations into "the intellectual equivalent of a barroom brawl" 
(p x). He catalogues the ways in which opponents demonize nomi
nees and distort their records, referring to the many apparently 
purposeful misreadings of the writings of Robert Bork (pp 45-52) 
and Lani Guinier (pp 39-44). He describes the avid search for 
disqualifying factors, whether of a personal kind (for example, 
illegal nannies) or of a professional nature (for example, ill-con
ceived footnotes in scholarly articles) (pp 25, 42-43). He deplores 
"smears" and "soundbites" (p 206l-the way in which media cov
erage turns nominations into extravaganzas, the extent to which 
public relations strategy becomes all-important. And in a semi
mystical manner, he castigates our refusal to forgive sin, accept 
redemption, and acknowledge the complexity of human beings, 
including those nominated to high office (pp 183-84). 

The second vice of the confirmation process, according to 
Carter, lies in its focus on a nominee's probable future voting 
record. In Carter's portrayal, the President, Senate, press, inter
est groups, and public all evaluate nominees primarily by plumb
ing their views on controversial legal issues, such as the death 
penalty or abortion (pp 54-56). Carter's paradigmatic case, again, 
is Robert Bork, a judge of superior objective qualifications whose 
views on constitutional method and issues led to the defeat of his 
nomination. Carter is "struck" by the failure of participants in 
the Bork hearings to consider "that trying to get him to tell the 
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nation how he would vote on controversial cases if confirmed 
might pose a greater long-run danger to the Republic than con
firming him" (p x). This danger, Carter avers, arises from the 
damage such inquiry does to judicial independence. Examination 
of a nominee's views on contested constitutional matters, Carter 
claims, gives the public too great a chance to influence how the 
judiciary will decide these issues, precisely by enabling the public 
to reject a nominee on grounds of substance (p 115). At the same 
time, such inquiry undermines the eventual Justice's ability (and 
the public's belief in the Justice's ability) to decide cases impar
tially, based on the facts at issue and the arguments presented, 
rather .than on the Justice's prior views or commitments (p 56) .. 

The failures of the confirmation process, Carter urges, ulti
mately have less to do with rules and procedures than with pub
lic "attitudes"-specifically, "our attitudes toward the Court as an 
institution and the work it does for the society" (p 188). We view 
the Court as a dispenser of decisions-as to individual cases of 
course, but also as to hotly disputed public issues. Our evaluation 
of the Court coincides with our evaluation of the results it 
reaches (p 57). Because we see the Court in terms of results, we 
yearn to pack it with Justices who will always arrive at the 
"right" decisions. And because the decisions of the Court indeed 
have consequence, we feel justified, as we pursue this project, in 
resorting to "shameless exaggeration" and misleading rhetoric (p 
51). The key to change, according to Carter, lies in viewing the 
Court in a different-a more "mundane and lawyerly"-manner 
(p 206). And although Carter is unclear on the point, this seems 
to mean judging the Court less in terms of the results it reaches 
than in terms of its level of skill and craftsmanship. 

In keeping with this analysis, Carter advocates a return to 
confirmation proceedings that focus on a nominee's technical 
qualifications-in other words, his legal aptitude, skills, and 
experience (pp 161-62). At times,Carter suggests that this set of 
qualifications constitutes the only proper criterion of judgment 
(pp 187-88). But Carter in the end draws back from this position, 
which he admits would provide no lever to oppose a nominee, 
otherwise qualified, who wished to overturn a case like Brown v 
Board' (pp 119-21). Carter urges, as a safeguard against extrem
ism of this kind, an inquiry into whether a nominee subscribes to 
the "firm moral consensus" of society (p 121). The Senate, Carter 
writes, should resolye this question by "u.ndertak[ing] moral 

2 Brown u Boord ofEducati01I, 347 US 483 (1954). 
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inquiry, both into the world view of the nominee and, if neces
sary, into the nominee's conduct" (p 124). This inquiry, in other 
words, would involve a determination of whether a nominee has 
the "right moral instincts" and whether his "personal moral deci
sions seem generally sound" (p 152). Carter views this inquiry as 
wholly distinct from an approach that asks about .a nominee's 
legal views or philosophy (id). He suggests, for example, that the 
Senate ask a nominee not whether discriminatory private clubs 
violate the Constitution, but whether "the nominee has belonged 
to a club with such policies" (id). An assessment of moral judg
ment alone, independent of legal judgment, would combine with 
an evaluation of legal aptitude to form Carter's ideal confir
mation process. 

II. CURRENT EVENTS 

Does Carter's critique of the confirmation process ring true? 
It might have done so eight years ago. It ought not to do so now. 

Carter tries to update his book, to make it more than a com
ment on the Bork proceedings. He invokes the nomination, even
tually withdrawn, of Lani Guinier to serve as Assistant Attorney 
General for Civil Rights (pp 37-44). Consider, Carter implores us, 
the distortion of Guinier's academic work, initially by her many 
enemies, finally and fatally by some she thought friends. Do not 
the exaggeration, name-calling, and hyperbole that surrounded 
the discussion of Guinier's. views prove the existence of a confir
mation mess? And Carter then invokes the battle over the nomi
nation of Clarence Thomas to serve as a Supreme Court Justice 
(pp 138-42). Recall, Carter tells us (and it is not hard to do), the 
intensity and wrath surrounding that battle-the fury with 
which the partisans of Thomas and Anita Hill, respectively, ex
changed charge and countercharge and bloodied previously unsul
lied reputations. Does not this episode, this display of raw emo
tion and this unrelenting focus on personal traits and behavior, 
demonstrate again the existence of a confirmation mess? 

Well, no--not on either count, at least if the term "confirma
tion mess" signifies a problem both specific to and common 
among confirmation battles. Carter is right to note the distortions 
in the debate over Guinier's prior writings; but he is wrong to 
think they derived from a special attribute of the confirmation 
process. It is unfortunate but true that distortions of this kind 
mar public debate on all important issues. Professor Carter, meet 
Harry and Louise; they may convince you that the Guinier epi
sode is less a part of a confirmation mess than of a government 
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mess, the sources and effects of which lie well beyond your book's 
purview. And the Thomas incident, proposed as exemplar or 
parable, suffers from the converse flaw. That incident is unique 
among confirmation hearings and, with any reasonable amount of 
luck, will remain so. The way the Senate handled confidential 
charges of a devastating nature on a subject at a fault line of 
contemporary culture reveals very little about the broader confir
mation process. 

Indeed, Carter's essential critique of the confirmation pro
cess-that it focuses too much on the nominee's views on disput
ed legal issues-applies neither to the Guinier episode nor to the 
Thomas hearings. Carter concedes that the Senate ought to in
quire into the views and policies of. nominees to the executive 
branch, for whom "independence" is no virtue (p 32). The public 
debate over Guinier's articles (problems of distortion to one side) 
thus fails to implicate Carter's concern with the focus of the pro
cess on legal issues. And so too of the Thomas hearings. Carter's 
own description of the "mess" surrounding that nomination high
lights the Senate's inquiry into the charges of sexual harassment 
and not its investigation of the nominee's legal opinions (pp 133-
45), The emphasis is not surprising. No one can remember the 
portion of the hearings devoted to Justice Thomas's legal views, 
and for good reason: Justice Thomas, or so he assured us', already 
had "stripped down like a runner" and so had none to speak of.' 
The apparent "mess" of the Thomas hearings thus arose not from 
the exploration of legal philosophy that Carter abjures, but in
stead from the inquiry into moral practice and principle that he 
recommends to the Senate as an alternative.' 

What, then, of the "confirmation mess" as Carter defines 
it-the threat to judicial independence resulting from a mis
placed focus on the nominee's legal views and philosophy? 
Lacking support for his argument in the recent controversies 
surrounding Guinier and Thomas, Carter must recede to the 
Bork hearings for a paradigm. But time has overtaken this illus
tration: no subsequent nomination fits Carter's Bork-based model 

3 Clarence Thomas, as quoted in Linda Greenhouse, The 7'homas Hearings: In 
Trying to Clarify What He Is Not, Thomas Opens Questions of What He If;, NY Times A 19 
(Sept 13, 1991). 

~ The same is true of the controversy surrounding the nomination of Zoe Baird as 
Attorney General. As Carter discusses, Baird's nomination rnn into troublu because she 
had hired illegal immigrants and then failed to pay social security taxes on theil' salaries 
(pp 25·28). Here, too, the dispute arose from nn inquiry into t.he nominee's personal 
conduct, rather than her views. and policies. 

CUNTON UBRARY PHOTOCOPY 



1995] Confirmation Messes, Old and New 925 

any better than do the nominations of Guinier or Thomas. Not 
since Bork (as Carter himself admits) has any nominee candidly 
discussed, or felt a need to discuss, his or her views and philoso
phy (pp 57-59). It is true that in recent hearings senators of all 
stripes have proclaimed their prerogative to explore a nominee's 
approach to constitutional problems. 'rhe idea of substantive 
inquiry is accepted today to a far greater extent than it was a 
decade ago.' But the practice of substantive inquiry has suffered 
a precipitous fall since the Bork hearings, so much so that today 
it hardly deserves the title "practice" at all. To demonstrate this 
point, it is only necessary to review the recent hearings of Ruth 
Bader Ginsburg and Stephen Breyer--one occurring before, the 
other after, publication of Carter's book. Consider the way these 
then-judges addressed issues of substance and then ask of what 
Carter's "confirmation mess" in truth consists. 

Justice Ginsburg's favored technique took the form of a pin
cer movement. When asked a specific question on a constitutional 
issue, Ginsburg replied (along Carter's favored lines) that an 
answer might forecast a vote and thus contravene the norm of 
judicial impartiality. Said Ginsburg: "I think when you ask me 
about specific cases, I have to say that 1 am not going to give an 
advisory opinion on any specific scenario, because ... that sce
nario might come before me."· But when asked a more general 
question, Ginsburg replied that a judge could deal in specifics 
only; abstractions, even hypotheticals, took the good judge beyond 
her calling. Again said Ginsburg: "I prefer not to ... talk in 
grand terms about principles that have to be applied in concrete 
cases. 1 like to reason from the specific' case.'" Some room may 
have remained in theory between these two responses; perhaps a 
senator could learn something about Justice Ginsburg's legal 

~ Senator Joseph Biden made this point near the beginning of the Ginsburg hear
ings. After listening, in turn, to Senators Hatch, Kennedy, Metzenbaum, and Simpson 
ex:pound on the need to question the nominee about her judiCial philosophy, Senator 
Biden said: "I might note it is remarkable that seven years ago the hearing we had here 
was somewhat more controversial, and I made a speech that mentioned the 'p' word, 
philosophy. that we should examine the philosophy, and most ... said that was not 
appropriate. At least we have crossed that hurdle. No one is arguing that anymore." 
Nomination of Ruth Bader Ginsburg, to be Associate Justice of the Supreme Court of the 
United States, Hearings before the Senate Committee on the Judiciary, lOad Cong, 1st 
Sess 21 (.July 20-23, 1993) ("Confirmation Hearings for Ginsburg"). 

6 Id at 184. 
7 Id at 180. See also id at 333 (<II can't answer an abstract issue. [ work from a 

specific case based on the record of that case, the briefs that are presented. the parties' 
presentations, and decide the case in light of that record, those briefs. I simply cannot, 
even in areas that I know very well, anSWer an issue abstracted from a concrete case."). , 
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views if he pitched his question at precisely the right level of 
generality. But in practice, the potential gap closed to a sliver 
given Ginsburg's understanding of what counted as "too specific· 
(roughly, anything that might have some bearing on a case that 
might some day come before the Court) and what counted as "too 
general" (roughly, anything else worthy of mention). 

So, for example, in a colloquy with Senator Feinstein on the 
Second Amendment, Ginsburg first confronted the question 
whether she agreed with a fifty-four-year-old Supreme Court 
precedent' on the subject and with the interpretation that lower 
courts unanimously had given it. Replied Ginsburg: "The last 
time the Supreme Court spoke to this question was 1939. You 
summarized what that was, and you also summarized the state 
of law in the lower courts. But this is a question that may well 
be before the Court again ... and because of where I sit it would 
be inappropriate for me to say anything more than that.'" The 
Senator continued: if the Judge could not discuss a particular 
case, even one decided fifty years ago, could the Judge say some
thing about "the methodology lshel might apply" and "the factors 
lshel might look at" in determining the validity of that case or 
the meaning of the Second Amendment?1O "I wish I could Sena
tor," Ginsburg replied, "but ... apart from the specific context I 
really can't expound on it."11 "Why not?" the Senator might have 
asked. Because the question functioned at too high a level of 
abstraction: "I would have to consider, as r have said many times 
today, the specific case, the briefs and the arguments that would 
be made."l2 Many times indeed. So concluded a typical exchange 
in the confirmation hearing of Justice Ginsburg. . 

Justice Breyer was smoother than Justice Ginsburg, but 
ultimately no more forthcoming. His favored approach was the 
"grey area" test: if a question fell within this area-if it asked 
him to comment on issues not yet definitively closed (and there
fore still a matter of interest}-he must, he said, decline to co!ll
ment.1J Like Justice Ginsburg, he could provide personal anec-

8 United States II Miller, 307 US 174 (1939). 
& Confirmation Hearings for Ginsburg at 24}·42 (cited in noie 5), 

UI Id at 242. 
II 'ld. 
12 Id. 
13 Confinnation Hearings for Stephen G. Broyer to be an Associate Justice of the 

United States Supreme Court, Senate Committee on the Judiciary. I03d Cong, 2d Sess 85 
(July ]2, 1994) (MiJler Reporting transeript), Sometimes Justice Breyer referred to this 
test as the "up in the air" test. So, for example, when Chainnan Biden asked him to 
comment on the burden imposed on the govornmeni to sustain economic regulation, 
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dotes-the relevance of which were open to question. He could 
state settled law-but not whether he agreed with the settle
ment. He could explain the importance and difficulty of a legal 
issue-without suggesting which important and difficult resolu
tion he favored. What he could not do was to respond directly to 
questions regarding his legal positions. Throughout his testimo
ny, Breyer refused to answer not merely questions concerning 
pending cases, but questions relating in any way to any issue 
that the Supreme Court might one day face. 

I do not mean to overstate the case; Justice Ginsburg and 
Justice Breyer did provide snippets of information. Both Justices 

-discussed with candor and enthusiasm issues on which they 
previously had written. So the Judiciary Committee and public 
alike learned much about Justice Ginsburg's current views on 
gender discrimination 'and abortion and about Justice Breyer's 
thoughts on regulatory policy_ Both Justices, too, allowed an 
occasional glimpse of what might be termed, with some slight 
exaggeration, a judicial philosophy. A close observer of the hear
ings thus might have made a quick sketch of Justice Ginsburg as 
a cautious, incrementalist common lawyer and of Justice Breyer 
as an antiformalist problem solver. (But how much of this sketch 

- -in fact would have derived from preconceptions of the Justices, 
- based on their judicial opinions and scholarly articles?) If most of 
the testimony disclosed only the insignificant and the obvi
ous-did anyone need to hear on no less than three separate 

- -occasions that Justice Ginsburg disagreed with Dred Scott?14-a 
small portion revealed something of the nominee's conception of 
judging. 

Neither do I mean to deride Justices Ginsburg and Breyer 
for the approach each took to testifYing. I am sure each believed 
(along with Carter) that disclosing his or her views on legal is
sues threatened the independence of the judiciary. (It is a view, I 
suspect, which for obvious reasons is highly correlated with mem-

i- bership in the third branch of government. l6
) More, I am sure 

. Breyer noted that "this is a matter . . . still up in the air." When the Chairman replied 
.. "Itlhat is why I am trying to get you to tulk about it, because you may bring it down to 

the ground," Justice Breyer repeated that "I have a problem talking about things that are 
up in the air," Id at 55 (July 12, 1994). 

I. Dred Scott u Sanford, 60 US 393 (1856), See, for example, Confirmation Hearings 
for Ginsburg Ilt 126, 188, 270 (cited in note 5). 

It; [n 1959. lawyer William Rehnquist wrote lUl article criticizing the Senate's consid
eration of the nomination of Charles Evans Whittaker to the Supreme Court. The Senate, 
he stated. had "succeeded in adducing only the fol1owing facts: ... proceeds from skunk 
trapping in rural Knnsas assisted him in ubtrlining his early education; ... he was the 
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both judges knew that they were playing the game in fuJI accor
dance with a set of rules that others had established before them. 
If most prior nominees have avoided disclosing their views on 
legal issues, it is hard to fault Justice Ginsburg or Justice Breyer 
for declining to proffer this information. And finally, I suspect 
that both appreciated that, for them (as for most), the safest and 
surest route to the prize lay in alternating platitudinous state
ment and judicious silence. Who would have done anything dif
ferent, in the absence of pressure from members of Congress? 

And of such pressure, there was little evidence. To be sure, 
an occasional senator complained of the dearth of substantive 
comment, most vocally during the 'pretenlaturally controlled 
testimony of Justice Ginsburg. Chairman Biden and Senator 
Spector in particular expressed impatience with the game as 
played. Spector warned that the Judiciary Committee one day 
would "rear up on its hind legs" and reject a nominee who re
fused to answer questions, for that reason only (p 54). And Biden 
lamented that no "nominee would ever satisfy me in terms of 
being as expansive about their views as I would like."'O But for 
the most part, the senators acceded to the reticence of the nomi
nees before them with good grace and humor. Senator Simon 
sympathetically. commented to Justice Breyer: "You are in a situ
ation today ... where you do not want to offend any of us, and I 
understand that. I hope the time will come when you may think 
it appropriate, .. to speak out on this issue."" Senator 
DeConcini similarly remarked to Justice Ginsburg that it was 
"fun" and "intellectually challenging"-a sort of chess game in 
real life-for a senator to "try[ 1 to get inside the mind of a nomi-
nee ... without violating their oath and their potential con-
flicts .... "18 And of course no one voted against either nominee 

first Missourian e\"cr appointed to the Supreme Court; land] sincH he had been born in 
Kansas but now resided in Missouri, his nomination honored two st.'lies," William 
Rehnquist, The Making of a Supreme Court Justice, Harv L Rec 7, 8 (Oct B, 1959), 
Hehnquist spccifi(:ally complained ahollt till! Senate's failure to ask Justice WhittaktlJ' 
"hout his views on equal proter.tion and due process, lei at 10. By 1986, when he appeared 
before the Senate Judiciary COUlmitlet~ a~ a sitting Associatt~ Ju~tic~! and a nominee for 
Chief JURtice, RehnquiRt had chaugt~d his mind ahout the propriety of such inquiries. 

16 Confirmation HearingR for Ginflhurg at 259 (cited in note 5). In a similar vein, 
Senator Cohen accused Justice Ginsburg of resorting to "delphic ambiguity" in her re~ 
spon~e.s, Senator Cohen rccal1ed the HloJ'Y of the general who asked the orucle what would 
occur if he (the gcnerul) invaded Greece. When thtl oracle responded that a great army 
would (aU, tht) gmlCral mounted the invasion-only to discove~ that. the great army to 
which the oracle had referred was his own. title id at 220. 

11 Confirmation Hearings for Breyer at 77~78 (July 13, 1994) (cited in note 13). 
16 Confirmation Hearings for Gim'lburg at 330 (cit.ed in note 9). 
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on the ground that he or she had declined to 'a nswer questions 
relating to important legal iss1les. 

The ease of these proceedings in part reflected the nature of 
both the nominations and the political context. !<'irst replace 
divided government with single-party control of the White House 
and Senate. Now posit a President with an ambitious legislative 
agenda, requiring him to retain support in Congress, but with no 
judicial agenda to speak 0[19 Assume, as a result, that this 
President nominates two clear moderates, known and trusted by 
leading senators of both the majority and the minority parties. 
Throw in that each nominee is a person of extraordinary ability 
and distinction. Finally, add that the Court's rulings on some of 
the hot-button issues of recent times-most notably abortion, but 
also school prayer and the death penalty-today seem relatively 
stable. This is a recipe-now proved successful-for confirmation 
order, exactly opposite to the state of anarchy depicted by Carter. 
At the least, this suggests what David Strauss has argued in 
another review of Carter's book:'" that the culprit in Carter's 
story is nothing so grand and seemingly timeless as the Ameri
can public's attitudes toward the courts; that the cause of 
Carter's "mess" is the simple attempt of the Reagan and Bush 
administrations to impose an ideologically charged vision of the 
judiciary in an unsympathetic political climate. 

But even this view overstates the longevity of the "confirma
tion mess," as Carter defines it. That so-called mess in fact ended 
long before President Clinton's nominations; it ended right after 
it began, with the defeat of the nomination of Robert Bork. The 
Senate overwhelmingly approved the nominations of ,Justices 
Kennedy and Souter after they gave testimony (or rather, 
nontestimonyl similar in almost all respects to that of Justices 
Ginsburg and Breyer." This was so even though the Senate 
knew little about Justice Kennedy and still less about Justice 

19. See David A. Strllutts. Whose CrmjirmCltion. Mess?, Am Prospect 91, 96 (Summer 
L994), reviewing Carter, The Confirmathm j}1ess. Herein lies one of the mysteries of 
modern confirmation politics: given that the RI~pllhlicnn Party has an ambitious judicial 
i.lgcnda and the Democralic Party has next to none, why is the former labeled the party of 
judicial restraint Itnd the latter the party ofjlltiiciul activism? 

:zo Id at 92, 95-96. 
21 Prior to nominating .Justice Kennedy, the Rengan White House nominated Judge 

Douglas Gint~burg. only soon to withdraw the nomination. The decision to pull the nomi· 
nation followed revelations about .Judge Ginsblll'g's prior use of marijuana. Carter barely 
mentions this nomination. Carter, however, generally considers the prior illegal conduct of 
a nominee to he Ii meet sllbject for invcstigatirHl, although not necessarily a sufficient 
reason for disqualifit!!lt.ion (pp 169-77). 
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Souter prior to the hearings-an ignorance which should have 
increased the importance of their testimony. (Just ask Senator 
Hatch whether he now wishes he had insisted that Justice 
Souter be more forthcoming.) The Senate also confirmed the 
nomination of Justice Thomas after his substantive testimony 
had become a national laughingstock. Take away the weakness of 
Justice Thomas's objective qualifications and the later charges of 
sexual harassment (inquiry into which Carter approves), and the 
Justice's Pinpoint, Georgia, testimonial strategy would have 
produced a solid victory.22 This history offers scant support· for 
Carter's lamentation that the confirmation process has become fo
cused on a nominee's substantive testimony and obsessed with 
the nominee's likely voting record. So what, excepting once again 
Robert Bork, is Carter complaining about? 

If Carter is right as to what makes a "confirmation mess," he 
had no reason to write this book-or at least to write it when he 
did. Senators today do not insist that any nominee reveal what 
kind of Justice she would make, by disclosing her views on im
portant legal issues. Senators have not done so since the 
hearings on the nomination of Judge Bork. They instead engage 
in a peculiar ritual dance, in which they propound their own 
views on constitutional law, but neither hope nor expect the 
nominee to respond in like manner. Under Carter's criteria, this 
process ought to count as nothing more than a harmless charade, 
not as a problem of any real import. It is only if Carter's criteria 
are wrong-only if the hearings on Judge Bork ought to serve 
less as a warning than as a model-that we now may have a 
mess to clean up. . , 

III. CRITIQUING CARTER 

What, then, of Carter's vision of the confirmation process? 
Should participants in the process accede to Carter's view of how 
to select a Supreme Court Justice? Or should they adopt a differ
ent, even an opposite, model? 

One preliminary clarification is necessary: Carter's argument 

22 Th(! margin of victory would have ilU~n~used yet further had Thomas not made coo
troversial statement.s, before his nominatiun, ou 6uhjm'.t.H such as ahortion and affirmative 
action. Carter is unclear as to whether (or how) participantl:l in the confirmation process 
ought to take account of such prenomination stutcmcnts. If Carter does approve of an 
evaluation of the substantive views expressed by n nominc.-'C in prior speeches or writings. 
then virtually aU of the votes cast against Justice Thomas would have derived from the 
consideration of factors that Carter himself deCinH re}c\'unt to the process. 
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against a Bork-like confirmation process focuses entirely on the 
scope of the inquiry, not at all on the identity (executive or legis

., lative) of the inquirer. This is an important point because other 
" .critics of the Bork hearings have rested their case on a distinc

tion between the roles of the President and the Senate; they have 
argued that in assessing the substantive views of the nominee, 
the Senate ought to defer to the President.23 Carter (I think 

<"rightly) rejects this claim, adopting instead the position that the 

I, 
Senate and the President have independent responsibility to 

\, evaluate, by whatever criteria are appropriate, whether a person 
", ought to serve as a Supreme Court Justice.2

" Carter's argument 
concerns the criteria that the participants-that is, all the partic

/" ipants-in the confirmation process ought to use to make this 
decision. It is thus Carter's contention not merely that the Senate 

"T' 

ought to forgo inquiry into a nominee's legal views and philoso-
phy, but also that the President ought to do so-in short, that 
such inquiry, by whomever conducted, crosses the bounds of 

t,. 

, " propriety. (And although Carter does not address the issue, his 
: . 

arguments apply almost equally well to an, investigation of the 
views expressed in a person's written record as to an inquiry into 
the person's views by means of an oral examination.) 

This analysis raises some obvious questions. If substantive 
inquiry is off-limits, on what basis will the President and Senate 
exercise their respective roles in the appointments process? Will 

, this limited basis prove sufficient to evaluate and determine, 
. whether a nominee (or would-be nominee) should sit on the 

",r 
Court? Will an inquiry conducted on this basis appropriately 
educate and engage the public as to the Court's decisions and 
functions? Some closer exploration of Carter's views, as they 
relate to this set of issues, will illustrate at once the inadequacy 
of his proposals and the necessity for substantive inquiry of nom
inees, most notably in Senate hearings. 

Carter argues that both the President and the Senate ought 
;' to pay close attention to a nominee's (or a prospective nominee's) 

:13 See, for example, John O. McGinnis, The President, the .. '»mate. the Constitution, 
and the Confirmation Process: A Reply to Professors Strauss and Sunstein, 71 Tex L Rev 
633,636.653·54 (1993), 

~4 This position has become common in the literature on the confirmation process. See 
David A. Strauss and Cuss R. SUDstein, The Senate, the Constitution, and the Confir
mation Process, 101 Yale L J 1491 (1992). See also Charles L. Black, Jr., A Note on 
Senatorial Consideration of Supreme Court Nominees, 79 Yale L J 657 {1970l. Because 
Carter and I agree on the issue, and because the relevant arguments have been stated 
fully. elsewhere, this Review addresses the issue only indirectly. 
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objective qualifications. There may be, as Carter notes, some 
disagreement as to what these are (pp 161-62). Must, for example 
(as Carter previously has argued"), a nominee have served on 
another appellate court-or may (as I believe) she demonstrate 
the requisite intelligence and legal ability through academic 
scholarship, the practice of law, or governmental service of some 
.other kind? Carter writes that we must form a consensus on 
these issues and then rigorously apply it-so that the Senate, for 
example, could reject a nomination on the simple ground that the 
nominee lacks the qualifications to do the job (p 162). On this 
point, Carter surely is right. It is an embarrassment that the 
President and Senate do not always insist, as a threshold re
quirement, that a nominee's previous accomplishments evidence 
an ability not merely to handle but to master the "craft" aspects 
of being a judge. In this respect President Clinton's appointments 
stand as models. No one can say of his nominees, as no one ought 
to be able to say of any, that they lack the training, skills, and 
aptitude to do the work of a judge at the highest level. 

But Carter cannot think-and on occasion reveals he does 
not think-that legal ability alone ought to govern, or as a practi
cal matter could govern, either the President's or the Senate's 
decision. If there was once a time when we all could agree on the 
single "best" nominee-as, some say, all agreed on Cardozo-that 
time is long past, given the nature of the work the Supreme 
Court long has accomplished. Ai?, Carter himself concedes, most of 
the cases the Supreme Court hears require more than the appli
cation of "mundane and lawyerly" skills; these cases raise "ques
tions requir[ing] judgment in the finding .of answers, and in every 
exercise of interpretive judgment, there comes a crucial moment 
when the interpreter's own experience and values become the 
most important data" (p 151). Carter offers as examples flag 
burning. segregated schools, and executive power (p 151), and he 
could ofter countless. more;_it should be no surprise by now that 
many of the votes a Supreme Court Justice casts have little to do 
with technical legal ability and much to do with conceptions of 
value. Imagine our response if President Clinton had announced 
that he had chosen his most recent nominee to the Supreme 
Court by conducting a lottery among Richard Posner, Stephen 
Breyer, and Laurence Tribe because they seemed to him the 
nation's three smartest lawyers. If we are all realists now, as the 
saying goes, it is in the sense that we understand a choice among 

~ See Stephen Carter, The Confirmation Mess, 101 Harv L Rev 1185, 1188 (1988). 
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these three to have large consequences and that we would view a 
lottery among them as demonstrating a deficient understanding 
of the judicial process. 

Carter recommends, in light of the importance of a judge's 
values, that the President and Senate augment their inquiry into 
a person's legal ability with an investigation of the person's mo
rality. He says that "[tlhe issue, finally, is ... what sort of person 
the nominee happens to be" (p 151); and he asks the President 

. ond Senate to determine whether a person "possesslesl the right 
.moral instincts" by investigating whether her "personal moral 
decisions seem generally sound" (p 152). Here, too, it is easy to 
agree with Carter that this trait ought to play some role in the 
appointments process. Moral character, ond the individual acts 
composing it, matter for two reasons (although Carter does not 
disentangle them). First, elevating a person who commits acts of 
personal misconduct (for example, sexual harassment) to the 
highest legal position in the nation sends all the wrong messages 
about the conduct that we as a society value and honor. Second, 
moral character, as Carter recognizes, sometimes will be "brought 
to bear on concrete cases," so that "the morally superior individu
al" may also "be the morally superior jurist," in the sense that 
her decisions will have a "salutary rather than destructive effect 
on the Court and the country" (p 153). 

But focusing the confirmation process on moral character 
(even in conjunction with legal ability) would prove a terrible 
error. For one thing, such a focus would aggravate, rather than 
ease, the meanness that Carter rightly sees as marring the con
firmation process (and, one might add, much of our politics). The 
"second" hearing on Clarence Thomas ought to have taught at 
least that lesson. When the subject is personal character, rather 
than legal principle, the probability, on all sides, of using gutter 
tactics exponentially increases. There are natural limits on the 
extent to which debate over legal positions can become vicious, 
hurtful, or sordid-but few on the extent to which discussion of 
personal conduct can descend to this level. 

More important, an investigation of moral character will 
reveal very little about the values that matter most in the enter
prise of judging. What makes the Richard Posner different. from 
the Stephen Breyer different from the Laurence Tribe is not 
moral character or behavior, in the sense meant by Carter; I am 
reasonably sure that each of these persons is, in· his personal life 
and according to Carter's standard, a morally exemplary individ
ual. What causes them to differ as constitutional interpreters is 
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something .if not completely, then at least partly, severable from 
personal morality: divergent understandings of the values embod
ied in the Constitution and the proper role of judges in giving 
effect to those values. Disagreement on these matters can cause 
(and has caused), among the most personally upright of judges, 
disagreement on every concrete question of constitutional law, 
including (or especially) the most important. It is therefore diffi
cult to understand why we would make personal moral standards 
the focal point of a decision either to nominate or to confirm a 
person as a Supreme Court Justice.'· 

What must guide any such decision, stated most broadly, is a 
vision of the Court and an understanding of the way a nominee 
would influence its behavior. This vision largely consists of. a 
view as to the kinds of decisions the Court should issue. The 
critical inquiry as to any individual similarly concerns the votes 
she would cast, the perspective she would add (or augment), and 
the direction in which she would move the institution." I do not 
mean to say that the promotion of "craft values"-the building' of 
a Court highly skilled in legal writing and reasoning and also 
finely attuned to pertinent theoretical issues-is at all unimpor
tant. Justice Scalia by now has challenged and amused a 
decade's worth of law professors, which is no small thing if that 
is your profession; more seriously, the quality and intelligence 
(even if ultimate wrong-headedness) of much of Justice Scalia's 
work has instigated a debate that in the long run can only ad
vance legal inquiry. But the bottom-line issue in the appoint
ments process must concern the kinds of judicial decisions that 
will serve the country and, correlatively, the effect the nominee 
will have on the Court's decisions. If that is too results oriented .... 

ZtI It is also true that a person may engage in immoral behavior without allowing that 
intmorality to influence his judicial decision making. Our government is replete -with 
womanizers who always vole in sympathy with the goal of sexual equality; our Court has 
seen a former Ku Klux Klan member who wen understood the constitutional evil of 8t81c
imposed racism. Perhaps the (im)moral conduct in these CUBes is 811 thnt matters; per
haps, in any event, we ought to rely on the (im)moral conduct. 8S a solid, even if not a 
foolproof, indicator of future judicial behavior. Rut considerat.ion of these caseS may in
crease further our r~luctance to make moral chllracter the critical detenninant of conftr
mation decisions. 

21 The President and Senate thus ought to evaluate the nominee (or potential nomi
nee) in the context of the larger institution she would join if confirmed. They are not 
choosing a judge who will staff the Supreme Court alone; they are choosing a judge who 
will net nnd internct with eight other members. The qualities desirablo in a nominee may 
take on a different cast when this fact is remembered. Most obviously, the benefitS of 
diversity of viewpoint become visible only when the nominee is viewed as just one mem
ber of a larger body. 
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in Carter's schema, so be it-though even he notes that a critical 
question is whether the Court's decisions will have a "salutary" 
or a "destructive" impact on the country (p 153). It is indeed hard 
to know how to evaluate a governmental institution, or the indi
viduals who compose it, except by the effect of their actions (or 
their refusals to take action) on the welfare of society. 

If this is so, then the Senate's consideration of a nominee, 
and particulilrly the Senate's confirmation hearings, ought to 
focus on substantive issues; the Senate ought to view the hear
ings as an' opportunity to gain knowledge and promote public 
understanding of what the nominee believes the Court should do 
and how she would affect its conduct. Like other kinds of legisla

. tive fact-finding, this inquiry serves both to educate members of 
the Senate and public and to enhance their ability to make rea-
soned choices. Open exploration of the nominee's substantive 
views, that is, enables senators and their constitutuents to en
gage in a focused discussion of constitutional values, to ascertain 
the values held by the nominee, and to evaluate whether the 
nominee possesses the values that the Supreme Court most ur
gently requires. These are the issues of greatest consequence 
surrounding any Supreme Court nomination (not the objective 
qualifications or personal morality of the nominee); and the pro
cess used in the Senate to serve the intertwined aims of educa
tion and evaluation ought to reflect what most greatly matters.28 
At least this is true in the absence of any compelling reasons, of 
prudence or propriety, to the contrary; later I will argue, as 
against Carter, that such reasons are nowhere evident. 

The kind of inquiry that would contribute most to under
standing and evaluating a nomination is the kind Carter would 
forbid: discussion first, of the nominee's broad judicial philosophy 
and, second, of her views on particular constitutional issues. By 
"judicial philosophy" (a phrase Carter berates without explana
tion), I mean such things as the judge's understanding of the role 
of courts in our society, of the nature of and values embodied in 
our Constitution, and of the proper tools and techniques of inter
pretation, both constitutional and statutory. A nominee's views 
on these matters could prove quite revealing: contrast, for exam
ple, how Antonin Scalia and Thurgood Marshall would have an
swered these queries, had either decided (which neither did) to 

28 To structure the process to avoid these issues would be akin to enacting a piece of 
legislation without trying to figure out or explain the legisllli ion's principal consequences. 
I presume that no one would commend such an approach generully to CongresR. 
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share his thoughts with the Senate. But responses to such ques
tions can-and have-become platitudinous, especially given the 
interrogators' scant familiarity with jurisprudential matters.'" 
And even when a nominee avoids this vice, her statements of 
judicial philosophy may be so abstract as to leave uncertain, 
especially to the public, much about· their real-world conse
quences. Hence the second aspect of the inquiry: the insistence 
on seeing how theory works in practice by evoking a nominee's 
comments on particular issues-involving privacy rights, free 
speech, race and gender discrimination, and so forth-that the 
Court regularly faces. It is, after all, how the Court functions 
with respect to such issues that makes it, in Carter's words, 
either a "salutary" or a "destructive" institution. 

A focus on substance in fact would cure some of the 
deficiencies in the confirmation process that Carter pinpoints. 
Carter says that the process turns "tiny ethical molehills into 
vast mountains of outrage" (p B}-and he is right that" we have 
seen these transformations. To note but one example, the amount 
of heat generated by a few senators (and the New York Times) 
concerning Justice Breyer's recusal practices far exceeded the 
significance of the issue. But this' occurs precisely because we 
have left ourselves with nothing else to talk about. Rather than 
feeling able to confront directly the question whether Justice 
Breyer was too moderate, Senator Metzenbaum (and likewise the 
New York Times) fumed about an issue not nearly so important, 
either to them or to the public. Carter also says that participants 
in the process have attempted to paint nominees (particularly 
Judge Bork) as "radical monsterlsl-far outside the mainstream 
of both morality and law" (p 127). But assuming, as seems true; 
that senators and others at times have engaged in distortion-,it 
would be surprising if they hadn't-the marginalization of sub
stantive inquiry that Carter favors only would encourage this 
practice. If evaluating (and perhaps rejecting) a nominee on the 

il9 Curter often takes senators to tusk for failing to question nominees on constitution
al theory with the appropriate It~vel of sophistication and nuance. Although there is some 
truth to this criticism, it is mixed in Carter's account with a healthy measure of professo
rial condm,ccnsioll. Given tho need t.o explain matters of constitutional theory to the 
puhlic, at leust n few scnat.on; do quihl well. To the extent. Carter's criticism has merit, 
the real problem is that senalors now can expect answers only to high-blown questions 'of 
constitutional theory. Senators wander in the unfamiliar ground of constitut.ional theory 
because they cannot gain access to the rcal, and very familiar, world of decisions and 
consequences. HI!ll Hobert li', Nagd, Advice, Consent, al1d Influence. 84 Nw U L Rev 858, 
863 (]990) ("Senators nrc certainly qualified to consider the impact of the law's abstrac
tions."), 

CUNTON UBRARY PHOTOCOPY 



1995] Confirmation Messes, Old and New 937 

basis of her substantive positions is appropriate only in the most 
exceptional cases, then the natural opponents of a nomination 
will have every incentive to-indeed, will need to-characterize 
the nominee as a "radical monster." The way to promote reasoned 
debate thus lies not in submerging substantive issues, but in 
making them' the centerpiece of the confirmation process. 

Further, a commitment to address substantive issues need 
not especially disadvantage scholars and others who have left a 
"paper trail," as the received wisdom intones and Carter accepts 
(p 38). The conventional view is that substantive inquiry pro
motes substantive ciphers; hence the hearings on Robert Bork led 
to the nomination of David Souter. But this occurs only because 
the cipher is allowed to remain so-only because substantive 
questioning is reserved for nominees who somehow have "opened 
the door" to it by once having committed a thought to paper. If 
questioning on substantive positions ever were to become the 
norm, the nominee lacking a publication record would have no 
automatic advantage over a highly prolific author. The success of 
a nomination in each case would depend on the nominee's views, 
whether or not previously expressed in a law review or federal 
reporter. Indeed, a confirmation process devoted to substantive 
inquiry might favor nominees with a paper trail, all else being 
equal. If there was any reason for the Senate to have permitted 
the testimonial demurrals of Justices Breyer and Ginsburg, it 
was thai their views already were widely known, in large part 
through scholarship and reported opinions-and that those views 
were widely perceived as falling within the appropriate range. 
When this is so, extended questioning on legal issues may seem 
hardly worth the time and effort.30 More available writing thus 
might lead to less required testimony in a confirmation process 
committed to substantive inquiry. 

Finally, a confirmation process focused on substantive views 
usually will not violate, in the way Carter claims, norms of judi-

JO The· value of questioning in such circumst.nnccs is almost purely educative; the 
inquiry is a means not of di!'lcovering what the nominee thinks, in order to decide whether 
confirmation is warranted, but instead of conveying to members of the public what the 
nominee thinks, in order to give them both an understanding of the Court and a sense of 
participating in its composition. This function is itself important, see text accompanying 
nute 28; it may provide a reason for holding substantive hearings even when senators can 
make, and have made, a decision as to a nominee's views prior to asking a single question 
(as Sfmators could have and, for the most part, did about the views of Justices Breyer and 
Ginsburg), The need for such hearings, however, is much greater when (as was true for 
Justices Souter and Thomas) the prior record and writings of the nominee leave real 
uncertainty as to the nominee's legal philosophy, 
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cial impartiality or independence. Carter's "blank slate" notion of 
impartiality of judgment-"appointing Justices who make up 
their minds about how to vote before they hear any arguments 
rather than after is a threat," fusses Carter (p 56}-is an especial 
red herring. Judges are not partial in deciding cases because they 
have strong opinions, or previously have expressed strong opin
ions, on issues involved in those cases. If they were, the Supreme 
Court would have to place, say, Justice Scalia in a permanent 
state of recusal, given that in the corpus of his judicial opinions 
he has stated unequivocal views on every subject of any impor
tance. And the Senate would have had to reject, on this groimd 
alone, the nomination of Justice Ginsburg, who not only had 
written about abortion rights3I-perhaps the most contentious 
issue in contemporary constitutional law-but who testified' in 
even stronger terms as to her current views on that issue." 
That both suggestions are absurd indicates that we do not yet, 
thankfully enough, consider either the possession or the expres
sion of views on legal issues-even when strongly held and stat
ed-to be a judicial disqualification. 

As for '~udicial independence," Carter speaks as though the 
term were self-defining-and as though it meant that in appoint
ing judges to a court, the President and Senate must refrain from 
considering what they will do once they arrive there. But this 
would be an odd kind of decision to leave in the hands of elected 
officials: far better, if such subjects were forbidden, to allow 
judges to name their own successors-or to cede the appointment 
power to some ABA committee. In fact, the placement of this 
decision in the political branches says something about its'na
ture-says something, in particular, about its connection to 'the 
real-world consequences of judicial behavior. Indeed, contrary to 
Carter's view, the President and Senate themselves have a con
stitutional obligation to consider how an individual, as a judge, 
will read the Constitution: that is one part of what it means'to 
preserve and protect the founding instrument. The value of judi
cial independence does not command otherwise, however much 
Carter tries to convert this concept into a thought-suppressing 
mantra. The judicial independence that we should focus on pro
tecting resides primarily in the inability of political officials, orice 
having placed a person on a court, to interfere with what she 

31 Sec. for example, Ruth Buder Ginsburg, Some Thoughts on Autonomy and Equality 
in Relation to Roe v. Wade, 63 NC L Rev 375 (1985). 

31 Sec, for example, Confirmation Hearings for Ginsburg at 268-69 (cited in note 5). 
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does there. That seems a fair amount of independence for any 
branch of government. 

I do not mean to argue here that the President and Senate 
may ask, and a nominee (or potential nominee) must answer, any 
question whatsoever. Some kinds of questions, as Carter con
tends, do pose a threat to the integrity of the judiciary. Suppose, 
for example, that a senator asked a nominee to commit herself to 
voting a certain way on a case that the Court had accepted for 
argument. We would object-and we would be right to object-to 
this question, on the ground that any commitment of this kind, 
even though unenforceable, would place pressure on the judge 
(independent of the merits of the case) to rule in a certain man
ner. This would impede the judge's ability to make a free and 
considered decision in the case, as well as undermine the credi
bility of the decision in the eyes of litigants and the public. And 
once we accept the impermissibility of such a question, it seems 
we have to go still further. For there are ways of requesting and 
making commitments that manage to circumvent the language of 
pledge and promise, but that convey the same meaning; and 
these scantly veiled expressions pose dangers almost as grave as 
those of explicit commitments to the fairness, actual and per
ceived, of the judicial process. 

But we do not have to proceed nearly so far down the road of 
silence as Carter and recent nominees would take us-to a place 
where comment of any kind on any issue that might bear in any 
way on any case that might at any time come before the Court is 
thought inappropriate." There is a difference between a prohi
bition on making a commitment (whether explicit or implicit) and 
a prohibition on stating a current view as to a disputed legal 
question. The most recent drafters of the Model Code of Judicial 
Conduct acknowledged just this distinction when they adopted 
the former prohibition in place of the latter for candidates for 
judicial office.34 Of course, there will be hard cases-cases in 
which reasonable people may disagree as to whether a nominee's 
statement of opinion manifests a settled intent to decide in a 

:101 For a similar conclusion, see Steven Lubet, Advice and Consent: Questions and An· 
Bwer., 84 Nw U L Rev 879 (990). 

" See pp 96-97. Compare Model Code of Judicial Conduct Canon 5(AX3)(d) (990), 
with Code of Judicial Conduct Canon 7(B)(1)(c} (972), See generally Buckley u Illinois 
Judicial Inquiry Board, 997 F2d 224, 230 t7th Cir 1993) (Judge Posner noting the differ
ence between these two kinds of prohibitions and holding the broader prohibition, on 
"nnnounc[ingi . .. views on disputed legal or political issues," to violate the First Amend
ment). 
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particular manner a particular case likely to come before the 
Court. But many easy cases precede the hard ones: a nominee 
can say a great, great deal before making a statement that, un
der this standard, nears the improper. A nominee, as I have indi
cated before, usually can comment on judicial methodology, on 
prior caselaw, on hypothetical cases, on general issues like affir
mativeaction or abortion. To make this more concrete, a nominee 
can do ... well, what Robert Bork did. If Carter and recent nomi
n!les are right, Judge Bork's testimony violated many times a 
crucial norm of judicial conduct. In fact, it did no such thing; 
indeed it should serve as a model. 

Return for a moment to those hearings, in which the Sen
ate-and the American people-evaluated Robert Bork's fitness. 
Carter stresses the distortion; exaggeration, and vilification that 
occurred during the debate on the nomination. And surely these 
were present-most notably, as Carter notes, in the misdescrip
tion of Bork's opinion in American Cyanimid." But the most 
striking aspect of the debate over the Bork nomination was not 
the depths to which it occasionally descended, but the heights 
that it repeatedly reached.36 What Carter tongue-in-cheek calls 
"the famous national seminar on constitutional law" (p 6) was 
just that. The debate focused not on trivialities (Carter's "ethical 
molehills") but on essentials: the understanding of the Constitu
tion that the nominee would carry with him to the Court. Sena
tors addressed this complex subject with a degree of seriousness 
and care not usually present in legislative deliberation; the ratio 
of posturing and hyperbole to substantive discussion was much 
lower than that to which the American citizenry has become 
accustomed. And the debate captivated and involved that citizen
ry in a way that, given the often arcane nature of the subject 
matter, could not have been predicted. Constitutional law be
came, for that brief moment, not a project reserved for judges, 
but an enterprise to which the general public turned its attention 
and contributed. 

Granted that not all subsequent confirmation hearings could, 
or even should, follow the pattern set by the Bork hearings, in ei
ther their supercharged intensity or their attention to substance. 
A necessary condition of both was the extreme conservatism of 
Bork's known views, which made "him an object of terror to some 

l.~ Oil, Chemical & Atomic Workers btll. Union v American Cyauimid Co., 741 }1~2d 
444 (DC Cir 1984). 

3Ii For a similar view, sec Strauss, Am Prospect at 94 (cited in note 19). 
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senators and veneration to others, It would be difficult to imagine 
hearings of the same kind following the nomination of Justice 
Ginsburg or Justice Breyer-two well-known moderates whose 
nominations had been proposed by senators on both sides of the 
aisle, To insist that these hearings take the identical, form as the 
hearings on Judge Bork is not only to blink at political reality, 
but also to ignore the very real differences in the nature of the 
nominations, 

:', But that said, the real "confirmation mess" is the gap that 
has opened between the Bork hearings and all others (not only 
for' Justices Ginsburg and Breyer, but also, and perhaps especial
ly, .for Justices Kennedy, Souter, and Thomas), It is the degree to 
which the Senate has strayed from the Bork modeL The Bork 
hearings presented to the public a serious discussion of the 
meaning of the Constitution, the role of the Court, and the views 
oCthe nominee; that discussion at once educated the public and 
allowed it to determine whether the nominee would move the 
Court in the proper direction, Subsequent hearings have present
ed'to the public a vapid and hollow charade, in which repetition 
of platitudes has replaced discussion of viewpoints and personal 
anecdotes have supplanted legal analysis, Such hearings serve 
little educative function, except perhaps to reinforce lessons of 
cynicism that citizens often glean from government. Neither can 
such hearings contribute toward an evaluation of the Court and a 
determination whether the nominee would make it a better or 
worse institution. A process so empty may seem ever so ti
dYe-muted, polite, and restrained-but all that good order comes 
at,great cost. 

And what is worse even than the hearings themselves is a 
necessary condition of them: the evident belief of many senators 
that serious substantive inquiry of nominees is usually not only 
inessential, but illegitimate-that their insistent questioning of 
Judge Bork was justified, if at all, by his overt "radicalism" and 
that a similar insistence with respect to other nominees, not so 
obviously "outside the mainstream," would be improper. This 
belief is not so often or so clearly stated; but it underlies all that 
the Judiciary Committee now does with respect to Supreme 
Court nominations. It is one reason that senators accede to the 
evasive answers they now have received from five consecutive 
nominees. It is one reason that senators emphasize, even in pos
ing questions, that they are asking the nominee only about phi
losophy and not at all about cases-in effect. inviting the nomi
nee to spout legal theory, but to spurn any demonstration of 
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what that theory might mean in practice. It is one reason that 
senators often act as if their inquiry were a presumption-as if 
they, mere politicians, have no right to ask a real lawyer (let 
alone a real judge) about what the law should look like and how 
it should work. What has happened is that the Senate has ab
sorbed criticisms like Carler's and, in so doing, has let slip the 
fundamental lesson of the Bork hearings: the essential right
ness-the legitimacy and the desirability-of exploring a Su
preme Court nominee's set of constitutional views and commit
ments. 

The real confirmation mess, in short, is the absence of the 
mess that Carter describes. The problem is not that the Bork 
hearings have set a pattern for all others; the problem is that 
they have not. And the problem is not that senators engage in 
substantive discussion with Supreme Court nominees; the prob
lem is that they do not. Senators effectively have accepted the 
limits on inquiry Carter proposes; the challenge now is to over
throw them. 

In some sense, Carler is right that we will clean up the mess 
only when we change "our attitudes toward the Court as an insti
tution"-when we change the way we "view the Court" (p 188). 
But as he misdescribes the mess, so too does Carter misappre
hend the needed attitudinal adjustment. We should not persuade 
ourselves, as Carter urges, to view the Court as a "mundane and 
lawyerly" institution and to view the position of Justice as "sim
ply a job" (pp 205-06). We must instead remind ourselves to view 
the Court as the profoundly important governmental institution 
that, for good or for ill, it has become and, correlatively, to view 
the position of Justice as both a seat of power and a public trust. 
It is from this realistic, rather than Carter's nostalgic, vision of 
the Court that sensible reform of the confirmation process one 
day will come. And such refonn, far from blurring a nominee's 
judicial philosophy and views, will bring them into greater focus. 
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